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he Securities and Exchange Commission
T(SEC) and the Commodity Futures Trading

Commission (CFTC, and together with the
SEC, the Commissions) recently voted to jointly
propose amendments to Form PF (Proposed
Amendments), significantly increasing the amount
of information required to be included on the form
and limiting the flexibility in responding to a number
of questions on the form." If adopted, the Proposed
Amendments would make substantial changes to
Form PE. Although the Proposed Amendments rep-
resent a joint proposal of the Commissions, they also
reflect input from other members of the Financial
Stability Oversight Council (FSOC), including the
Department of the Treasury and the Federal Reserve
Board.?

Form PF is the confidential reporting form used
by certain SEC-registered investment advisers to pri-
vate funds, including those that may also be regis-
tered with the CFTC as a commodity pool operator
(CPO) or commodity trading advisor (CTA). The
Commissions jointly adopted Form PF in 2011 in
connection with the enactment of the Dodd-Frank
Act.? It requires certain registered investment advis-
ers to file reports with the SEC regarding private
funds* managed by such advisers and is intended
to provide the Commissions and FSOC with infor-
mation about the operations and strategies of pri-
vate funds,” and to provide data on private funds

to FSOC in connection with its responsibility to
assess systemic financial risks to the US financial
system. The Proposed Amendments are intended to
(1) enhance FSOC’s monitoring and assessment of
systemic risk and to provide additional information
for FSOC’s use in determining whether and how to
deploy its regulatory tools; (2) collect additional data
for use in the Commissions’ regulatory programs,
including examinations, investigations, and investor
protection efforts relating to private fund advisers;®
and (3) improve the clarity and usefulness of this
data.

The Commissions note in the Proposing Release
that since Form PF was initially adopted, the private
fund industry has grown in size and evolved in terms
of business practices, complexity of fund structures,
and investment strategies and exposures. The value
of private fund net assets reported on Form PF has
more than doubled, growing from $5 trillion in
2013 to $12 trillion in 2021, while the number of
private funds reported on the form has increased by
nearly 55 percent.” Citing the increasing complex-
ity and evolution of the private funds space, the
Commissions note that certain investment strategies
such as credit, digital asset, litigation finance, and
real estate strategies have become more common
since the form was adopted.

In light of these developments, the Commissions
and FSOC identify “information gaps and situations
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where revised information would improve” their
understanding of the private fund industry and
potential systemic risk within it.®

The Proposed Amendments are part of a broader
regulatory effort to increase transparency of private
funds. On February 9, 2022, the SEC proposed new
rules and amendments under the Advisers Act that
would update certain reporting requirements and
prohibit certain practices of private fund advisers.? In
addition, on January 26, 2022, the SEC voted to pro-
pose amendments to the SEC-only sections of Form
PF (Sections 3, 4, 5, and newly proposed Section 6)
that would (1) require large hedge fund advisers and
advisers to private equity funds to report certain events
within one business day of the event; (2) decrease the
reporting threshold for large private equity advisers
and amend reporting requirements for large private
equity advisers; and (3) amend reporting requirements
for large liquidity fund advisers (January Proposal).™
While the Proposed Amendments and the January
Proposal do not overlap in the sections of Form PF
they address, together they provide for a comprehen-
sive overhaul in Form PF’s structure. The Commissions
do not state whether the January Proposal would be
adopted jointly with the Proposed Amendments, but
given that the Proposed Amendments are proposed
jointly by the Commissions (and the January Proposal
is an SEC proposal), the two would presumably be
adopted separately.

Summary of the Proposed
Amendments

While a number of the changes in the Proposed
Amendments target “large” hedge fund advisers and
“qualifying hedge funds,”™ the proposed changes are
not limited to large advisers and hedge funds.™ A
number of proposed changes would apply equally to
all filers, regardless of size.

The Proposed Amendments focus on three pri-
mary areas of concern identified by the Commissions:

1. Amended Reporting for All Filing Advisers and
Private Funds. The Proposed Amendments would

make universal changes to certain identifying
information regarding advisers and their private
funds, regardless of size, including information
regarding assets under management, withdrawals
and redemptions, inflows and outflows, creditors,
beneficial ownership and fund performance. The
Proposed Amendments also would make changes
to the way master-feeder structures, funds of
funds, and parallel funds are reported on Form
PE, including changes to the requirements con-
cerning when advisers must “look through” cer-
tain fund investments.

2. Amended Reporting by Large Hedge Fund Advisers
and Qualifying Hedge Funds. These proposed
changes include reporting related to portfo-
lio exposures, counterparty exposures, and
country and currency exposures. Additional
changes in the Proposed Amendments would
require performance information to be broken
out by strategy, and portfolio and liquidity dis-
closures. Certain changes regarding the timing
of filings would apply to certain large advisers
as well.

3. Amended Reporting for Hedge Funds. The Proposed
Amendments would generally require more
information about the investment strategies and
counterparty exposures of hedge funds, as well as
information regarding trading and clearing.

Additionally, the Proposed Amendments incor-
porate a number of new defined terms, including a
definition of “digital assets,” which is notable in light
of the joint nature of the Proposed Amendments

and the current jurisdictional uncertainty between
the SEC and CFTC with respect to digital assets.

The Proposed Amendments

Proposed Amendments to the General
Instructions

The Proposed Amendments to the General
Instructions address the reporting of (1) master-
feeder arrangements and parallel fund structures;



(2) private funds that invest in other funds; and (3)
reporting timelines.

Reporting Master-Feeder Arrangements
and Parallel Fund Structures

The Proposed Amendments generally would
require advisers to report separately each component
fund of a master-feeder arrangement and parallel
fund structure, except where a feeder fund invests
all of its assets in a single master fund and/or cash
and cash equivalents (that is, a disregarded feeder
fund).”™ An adviser would, however, continue to
aggregate these structures for purposes of determin-
ing whether the adviser meets a reporting threshold.

In addition, the Proposed Amendments would
no longer allow advisers to report any “parallel man-
aged accounts” (which is distinguished from “parallel
fund structure”), except that advisers would con-
tinue to report the total value of all parallel managed
accounts related to each reporting fund.™ Currently,
advisers may, but are not required to, report informa-
tion regarding parallel managed accounts in response
to certain questions, except they must report the
total value of all parallel managed accounts related
to each reporting fund. The Proposing Release notes
that this prescriptive approach to aggregation will
provide for increased consistency in Form PF data
and allow the Commissions to better compare advis-
ers with such arrangements.

Reporting Private Funds That Invest in
Other Funds

The Proposed Amendments would amend
Instruction 7 of Form PE which addresses how
advisers treat private fund investments in other
private funds (for example, funds of funds) and
would fundamentally alter the reporting method-
ology for many fund of funds. Currently, advis-
ers include the value of private fund investments
in other private funds in determining whether
the adviser meets the filing threshold to file Form
PE. The Proposing Release notes that while this
requirement is implicit in the current Form PE, the
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Proposed Amendments would amend Instruction
7 to make this requirement explicit. The Proposed
Amendments would also remove the current Form
PF’s concept of “disregarded” underlying funds.
Currently, Form PF permits an adviser to disregard
a private fund’s equity investment in other private
funds. The Proposed Amendments would remove
the ability to disregard investments in underlying
funds and require an adviser to include the value
of a fund’s investments in other private funds (both
internal and external underlying funds) in respond-
ing to questions under Form PF unless otherwise
directed by the instructions to a particular ques-
tion. In addition, the Proposed Amendments
would provide that, when responding to questions,
advisers must not “look through” a reporting fund’s
investments in internal private funds or external
private funds, other than a “trading vehicle,””
unless the question instructs the adviser to report
exposure obtained indirectly through positions in
such funds or other entities.

The Proposed Amendments would amend
Form PF’s general instructions to explain how advis-
ers would report information if the reporting fund
uses a trading vehicle. If the reporting fund uses a
trading vehicle, and the reporting fund is its only
equity owner, the Proposed Amendments would
direct advisers to either (1) identify the trading vehi-
cle in Section 1b, and report answers on an aggre-
gated basis for the reporting fund and such trading
vehicle; or (2) report the trading vehicle as a separate
reporting fund. An adviser would have to report the
trading vehicle separately if the trading vehicle holds
assets, incurs leverage, or conducts trading or other
activities on behalf of more than one reporting fund.
If reporting separately, (1) advisers would report the
trading vehicle as a hedge fund if a hedge fund invests
through the trading vehicle; (2) advisers would
report the trading vehicle as a qualifying hedge fund
if a qualifying hedge fund invests through the trad-
ing vehicle; or (3) advisers would report the trading
vehicle as a liquidity fund, private equity fund, or
other type of fund based on its activities. Currently,

Copyright © 2022 by CCH Incorporated. All Rights Reserved.
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Form PF does not require advisers to identify trad-
ing vehicles.

Reporting Timelines

The Proposed Amendments would amend Form
PF Instruction 9 to require large hedge fund advis-
ers and large liquidity fund advisers to update
their Form PF within a certain number of days after
the end of each calendar quarter, rather than after
each fiscal quarter, as Form PF currently requires.
The Commissions note that this would align the
Form PF and CFTC Form CPO-PQR reports. All
other advisers would continue to file annual updates
within 120 calendar days after the end of their fiscal
year. Form PF would continue to require all advisers
to use fiscal quarters and years to determine filing
thresholds, consistent with calculations under Form

ADV.

Additional Amendments to the General
Instructions

The Proposed Amendments also would amend
certain reporting requirements in connection with
CUITency exposure, CUITency conversions, turnover,
country and industry exposure, central clearing
counterparties (clearinghouses, or CCPs) exposures,
risk metrics, investment performance, portfolio cor-
relation, portfolio liquidity, and financing liquidity.
Notably, the Proposed Amendments would amend
Instruction 15 to provide that if a question requests
a monetary value for transactional data that covers a
reporting period, advisers should provide the infor-
mation in US dollars, rounded to the nearest thou-
sand, using foreign exchange rates as of the dates of
any transactions to convert local currency values to
US dollars. In addition, the Proposed Amendments
would specify how private fund advisers determine
the value of investment positions and counterparty
exposures. Finally, the Proposed Amendments would
revise the terms “EEA,” which Form PF defines as
the European Economic Area, and “G10,” which
Form PF defines as The Group of Ten, to (1) remove
outdated country compositions; and (2) include an

instruction that if the composition of the EEA or
G10 changes after the effective date of the Proposed
Amendments if adopted, advisers would use the cur-
rent composition as of the data reporting date.

Amended Reporting for All Filing Advisers
and Private Funds

Each adviser required to file Form PF must
complete all or part of Section 1. The Proposing
Release indicates that the proposed amendments to
Section 1 are designed to provide greater insight into
private funds’ operations and strategies, and assist
in identifying trends, including those that could
create systemic risk, which in turn is designed to
enhance investor protection efforts and systemic risk
assessment.

Proposed Amendments to Section 1a of
Form PF—Identifying Information

Legal Entity Identifiers for advisers and
related persons. Section la requires an adviser to
report identifying information about the adviser and
private funds it manages. The Proposed Amendments
would require advisers to provide additional identi-
fying information regarding the adviser, its related
persons, as well as their private fund assets under
management. Legal entity identifiers (LEIs) help
identify entities and link data from different sources
that use LEIs. Form PF currently requires advisers to
report the LEI for certain entities, if they have one,
such as for the reporting fund and any parallel fund
and, in instances where the financial institution does
not have an LEI, advisers must provide the RSSD ID
assigned by the National Information Center of the
Board of Governors of the Federal Reserve System
(Federal Reserve Board), if the financial institution
has an RSSD ID. The Proposed Amendments would
remove this requirement and, instead, provide that
advisers must not substitute any other identifier that
does not meet the definition of an LEI. Advisers,
however, would use the RSSD ID, if the financial
institution has one, for questions that specifically
request an RSSD 1D, and for questions that require



advisers to report any other identifying information
where the type of information is not specified. In
addition, the Proposed Amendments would require
advisers to provide the LEI for themselves and their
related persons, if applicable.

Assets under management. In addition to
changes to the LEI disclosures, the Proposed
Amendments would alter how advisers report and
calculate assets under management attributable to
certain private funds. Current Question 3 in Form
PF requires advisers to provide a regulatory break-
down of assets under management and net assets
under management. The Proposed Amendments
would amend the instructions to direct advisers to
exclude the value of private funds’ investments in
other internal private funds to avoid double count-
ing of fund of funds assets. Advisers would include
the value of trading vehicle assets because, under the
proposed definition, they would be wholly owned by

one or more reporting funds.

Proposed Amendments to Section 1b of
Form PF—Concerning All Private Funds

Section 1b requires advisers to report certain
identifying and other basic information about each
private fund the adviser manages. The Proposed
Amendments would amend section 1b to require
advisers to report additional identifying information
about the private funds they manage as well as the
private funds’ assets, financing, investor concentra-
tion, and performance. In addition, the Proposed
Amendments would require advisers to report cer-
tain information as of each month-end rather than
quarter-end.

Type of private fund. The

Amendments aim to prevent reporting errors and

Proposed

help ensure the accuracy concerning the report-
ing fund’s type by proposing to require advisers to
identify the reporting fund by selecting one type of
fund from a list: hedge fund that is not a qualify-
ing hedge fund, qualifying hedge fund, liquidity
fund, private equity fund, real estate fund, securi-
tized asset fund, venture capital fund, or “other.” If
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an adviser identifies the reporting fund as “other,”
the adviser would describe the reporting fund in
Question 4," including why it would not qualify for
any of the other options. In addition, the Proposed
Amendments would require an adviser to indi-
cate whether the reporting fund is a “commodity
pool,” which would be categorized as a hedge fund
on Form PFE Finally, the Proposed Amendments
would require advisers to report whether a reporting
fund operates as an Undertakings for the Collective
Investment in Transferable Securities (UCITS) or
alternative investment fund (AIF), or markets itself
as a money market fund outside the United States,
and in which countries the fund operates or markets
itself (if applicable).” These proposed changes are
intended to avoid double counting when Form PF
data is aggregated with data sets collected outside of
the United States.

Master-feeder arrangements, internal pri-
vate funds, external private funds, and paral-
lel fund structures. To reflect that advisers would
report components of master-feeder arrangements
and parallel fund structures separately, the Proposed
Amendments would require advisers to report iden-
tifying information about master-feeder arrange-
ments and other private funds (for example, funds of
funds), including internal private funds and external
private funds.” Form PF currently requires advis-
ers to report identifying information about paral-
lel funds, and would continue to do so under the
Proposed Amendments. The Proposed Amendments
also would require advisers to report the value of the
reporting fund’s investments in other private funds
(for example, funds of funds), as current Question
10 requires, but with more detail. Specifically, the
Proposed Amendments would require advisers to
report the value of the reporting fund’s equity invest-
ments in external private funds and internal private
funds (including the master fund and each inter-
nal private fund), which would comprise the total
investments in other private funds.

Withdrawal or redemption rights. Form PF
currently requires only large hedge fund advisers to

Copyright © 2022 by CCH Incorporated. All Rights Reserved.
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report whether each qualifying hedge fund provides
investors with withdrawal or redemption rights in
the ordinary course. The Proposed Amendments
would require all advisers to provide this informa-
tion for each reporting fund to better inform the
Commissions and FSOC of reporting funds’ sus-
ceptibility to stress through investor redemptions.
If the reporting fund provides investors with with-
drawal or redemption rights in the ordinary course,
the Proposed Amendments would require advisers
to indicate how often withdrawals or redemptions
are permitted by selecting from a list of categories.
Advisers would report this information regardless
of whether there are notice requirements, gates,
lock-ups, or other restrictions on withdrawals or
redemptions.

Trading vehicles. The Proposed Amendments
would require advisers to provide identifying infor-
mation for any trading vehicle in which the report-
ing fund holds investments or conducts activities.
Advisers would disclose the trading vehicle’s legal
name; LEI, if it has one; and any other identifying
information about the trading vehicle, such as the
RSSD ID, if it has one.

Gross asset value and net asset value. The
Proposed Amendments would change the manner
in which advisers report gross asset value and net
asset value. First, the Proposed Amendments would
require advisers who are filing quarterly updates to
report gross asset value and net asset value as of the
end of each month of the reporting period, rather
than only reporting the information as of the end of
the reporting period, as Form PF currently requires.
Further, the Proposed Amendments also would add
a new Question 13 to require advisers to separately
report the value of unfunded commitments included
in the gross and net asset value reported in proposed
Questions 11 and 12.

Inflows and  outflows. 'The

Amendments would add a question requiring

Proposed

advisers to report information concerning the
reporting fund’s activity, including contributions
to the reporting fund, as well as withdrawals and

redemptions, which would include all withdrawals,
redemptions, or other distributions of any kind to
investors. Form PF would specify that, for purposes
of the question, advisers must include all new con-
tributions from investors, but exclude contribu-
tions of committed capital that they have already
included in gross asset value calculated in accor-
dance with Form ADV instructions. Quarterly filers
would provide this information for each month of
the reporting period.

Borrowings and types of creditors. The
Proposed Amendments would revise how advisers
report the reporting fund’s borrowings by revising
the term “borrowings” to (1) specify that it includes
“synthetic long positions;” and (2) provide a non-
exhaustive list of types of borrowings.?® This proposed
approach is consistent with SEC Staff guidance from
Form PF Frequently Asked Questions.?’ Current
Question 12 requires advisers to report the value
of the reporting fund’s borrowings and the types of
creditors. In addition, the Proposed Amendments
would require advisers to indicate whether a creditor
is based in the United States and whether it is a “US
depository institution,” rather than a “US financial
institution” as is currently required.

Fair  value hierarchy. 'The Proposed
Amendments would revise how advisers report
fair value hierarchy in current Question 14, which
would be redesignated as proposed Question 20.
If adopted, the Proposed Amendments would (1)
require advisers to indicate the date the categoriza-
tion was performed; (2) direct advisers to report the
absolute value of all liabilities; (3) direct advisers to
provide an explanation in Question 4 if they report
assets as a negative value; (4) require advisers to
separately report cash and cash equivalents; and (5)
amend the definition of “cash and cash equivalents”
to remove government securities from the definition
of “cash and cash equivalents,” and present it as its
own line item in the proposed Form PF Glossary of
Terms. In addition, the Proposed Amendments also
would direct advisers to not include any digital assets
when reporting cash and cash equivalents.



Beneficial ownership of the reporting fund.*
Current Question 16 on Form PF requires advisers
to specify the approximate percentage of the report-
ing funds’ equity that is beneficially owned by differ-
ent groups of investors. The Proposed Amendments
would require advisers to provide more granular
information regarding certain groups of beneficial
owners, including whether beneficial owners that
are broker-dealers, insurance companies, nonprof-
its, pension plans, banking or thrift institutions are
US persons or non-US persons; and whether ben-
eficial owners that are private funds are either inter-
nal private funds (that is, managed by the adviser
or its related persons) or external private funds. If
adopted as proposed, advisers would need to update
the information provided in a fund’s subscription
agreement (including, potentially, for existing inves-
tors) to correspond to these new types of categories.
Finally, the Proposed Amendments would provide
that if advisers report information in the “other”
category, they must describe in Question 4 the type
of investor, why it would not qualify for any of
the other categories, and any other information to
explain the selection of “other.”

Fund performance. The Proposed Amendments
would alter the fund performance reporting require-
ments in current Question 17, which would be
redesignated as proposed Question 23.

Currently, Form PF requires all advisers to
report gross and net fund performance for specified
fiscal periods using a table in current Question 17.
The table in current Question 17 requires advisers to
provide monthly and quarterly performance results
in the table only if such results are calculated for
the reporting fund. In addition to this requirement,
the Proposed Amendments would add instructions
specifying which lines to complete depending on
whether the adviser is submitting an initial filing,
annual update, or quarterly update. The Proposed
Amendments also would amend the instructions
to the table to specify that if gross and net perfor-
mance is reported to current and prospective inves-
tors, counterparties, or otherwise in a currency other
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than US dollars, advisers must report the data using
that currency. If the reporting fund’s performance is
reported to current and prospective investors, coun-
terparties, or otherwise as an internal rate of return
since inception, the adviser would report its perfor-
mance as an internal rate of return.

The Proposed Amendments also would require
advisers to report additional performance-related
information if an adviser calculates a market value on
a daily basis for any position in the reporting fund’s
portfolio. The adviser would report (1) the “report-
ing fund aggregate value” at the end of the reporting
period;? (2) the fund’s volatility of the daily rate of
return for each month of the reporting period, fol-
lowing a prescribed methodology;?* and (3) whether
the fund had one or more days with a negative daily
rate of return during the reporting period.?

Proposed Amendments to Section 1c of
Form PF—Concerning All Hedge Funds

Section 1c of Form PF requires advisers to report
information about the hedge funds they advise. If
adopted, the Proposed Amendments would amend
the manner in which advisers disclose investment
strategies, counterparty disclosures and trading and
clearing mechanisms. In addition, the Proposed
Amendments would remove certain questions con-
cerning hedge funds.

Investment  strategies.  'The  Proposed
Amendments would require advisers to indicate
which investment strategies best describe the report-
ing fund’s strategies on the last day of the reporting
period, rather than allowing advisers flexibility to
report information as of the data reporting date or
throughout the reporting period, as Form PF cur-
rently provides. The Proposed Amendments also
would update the strategy categories advisers can
select to reflect the Commissions’ understanding
of hedge fund strategies better, and improve data
quality and comparability, based on their experience
with the form.

Notably, the Proposed Amendments would
define the term “digital asset” as an asset that is

Copyright © 2022 by CCH Incorporated. All Rights Reserved.



8 THE INVESTMENT LAWYER

issued and/or transferred using distributed ledger or
blockchain technology (distributed ledger technol-
ogy), including, but not limited to, so-called ‘vir-
tual currencies,” ‘coins,’ and ‘tokens.” The Proposing
Release states that the Commissions view “digital
assets” as being synonymous with the more general
term “crypto assets.”

Counterparty exposures. The Proposing Release
would add proposed Question 26, and revise cur-
rent Questions 22 and 23, and redesignate them as
proposed Questions 27 and 28, to provide better
insight into hedge funds’ borrowing and financing
arrangements with counterparties, including CCPs.
Proposed Question 26 would require advisers to
hedge funds (other than qualifying hedge funds) to
complete a new table (the consolidated counterparty
exposure table) concerning exposures that (1) the
reporting fund has to creditors and counterparties;
and (2) creditors and other counterparties have to
the reporting fund.?® Advisers would report the US
dollar value of the reporting fund’s “borrowing and
collateral received (B/CR),”* as well as its “lending
and posted collateral (L/PC),”?® aggregated across
all counterparties, including CCPs, as of the end of
the reporting period. The form would explain what
exposures to net, and advisers would be required to
classify information according to type (for example,
unsecured borrowing, secured borrowing, derivatives
cleared by a CCP, and uncleared derivatives) and the
governing legal agreement (for example, a prime bro-
kerage or other brokerage agreement for cash mar-
gin and securities lending and borrowing, a global
master repurchase agreement for repo/reverse repo,
and International Swaps and Derivatives Association
(ISDA) master agreement for synthetic long posi-
tions, “synthetic short positions,” and derivatives).?
Advisers would report transactions under a master
securities loan agreement as secured borrowings.
Advisers would check a box if one or more prime
brokerage agreements provide for cross-margining of
derivatives and secured financing transactions.

The Proposed Amendments would require advis-
ers to identify each creditor or other counterparty

(including CCPs) to which the reporting fund owes
a certain amount (before posted collateral) equal
to or greater than either (1) 5 percent of net asset
value as of the data reporting date; or (2) $1 bil-
lion. If there are more than five such counterparties,
the adviser only would report the five counterparties
to which the reporting fund owes the largest dollar
amount, before taking into account collateral that
the reporting fund posted. If there are fewer than
five such counterparties, the adviser only would
report the counterparties that meet the threshold.
This would be a change from current Question 22,
which requires advisers to identify five counterpar-
ties to which the reporting fund has the greatest
mark-to-market net counterparty credit exposure,
regardless of the actual size of the exposure.

The Proposed Amendments also would require
advisers to provide information for counterparties
to which the reporting fund has net mark-to-mar-
ket counterparty credit exposure which is equal to
or greater than either (1) 5 percent of the reporting
fund’s net asset value as of the data reporting date;
or (2) $1 billion, after taking into account collateral
received or posted by the reporting fund, in each
case subject to the same caveats discussed above.

In addition, the Proposed Amendments would
require advisers to report the amount of collat-
eral posted and report the counterparty’s LEI, if
applicable.

Trading and clearing mechanisms. The
Proposed Amendments would require advisers to
report (1) the value traded; and (2) the value of
positions at the end of the reporting period, rather
than requiring advisers to report information as a
percentage in terms of value and volumes, as cur-
rent Form PF requires. The Proposed Amendments
also would require advisers to report informa-
tion about trading and clearing mechanisms for
transactions in interest rate derivatives separately
from other types of derivatives and would have
to report such derivatives by indicating the esti-
mated amounts that were (1) traded on a regulated
exchange or swap execution facility; (2) traded over



the counter and cleared by a CCP; and (3) traded
over the counter or bilaterally transacted (and not
cleared by a CCP).

The Proposed Amendments would explain that
“repo” means “securities in” transactions and “reverse
repo” means “securities out” transaction. In addition,
the Proposed Amendments would provide a separate
line item for sponsored repos and would clarify that
advisers must report reverse repos with repos.

Removing certain questions concerning hedge
Junds. The Proposed Amendments would remove
certain questions that would become duplicative as
a result of the added information provided in the
proposed questions contemplated by the Proposed
Amendments.

Amended Reporting by Large Hedge Fund
Advisers and Qualifying Hedge Funds

Consistent with current Form PFE a private fund
adviser must complete Section 2 of Form PF if it
has at least $1.5 billion in hedge fund assets under
management as of the last day of any month in the
fiscal quarter immediately preceding the adviser’s
most recently completed fiscal quarter. This section
requires additional information regarding the hedge
funds these advisers manage, which is tailored to
focus on relevant areas of financial activity that have
the potential to raise systemic concerns. If adopted
as proposed, the Proposed Amendments would,
among other things, remove aggregate reporting in
Section 2a and enhance the reporting requirements
on a per fund basis in current Section 2b.

Proposed Amendments to Section 2a
Removal of aggregate reporting. The Proposed
Amendments would eliminate the requirement for
large hedge fund advisers to report certain aggre-
gated information about the hedge funds they man-
age. The Proposed Amendments would remove
Section 2a and redesignate Section 2b as Section 2.
The Proposing Release notes that aggregation can
mask directional exposures of individual funds (for
example, positions held by one reporting fund may
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appear to be offset by positions held in a different
fund), and there can be inconsistencies between data
reported in the aggregate in Section 2a and on a
per fund basis in Section 2b (for example, instances
where the sum of fund exposures that advisers report
in current Question 30 on a per fund basis exceeds
the aggregate figure reported in Question 26).

Proposed Amendments to Section 2b

Current Section 2b requires a large hedge fund
adviser to report certain additional information
about any hedge fund it advises that is a qualifying
hedge fund. If adopted as proposed, the Proposed
Amendments would amend (1) investment exposure
reporting; (2) open and large position reporting; (3)
borrowing and counterparty exposure reporting;
and (4) market factor effects reporting. In addition,
the Proposed Amendments would make certain
other changes designed to streamline and enhance
the value of data collected on qualifying hedge funds
by (1) adding reporting on currency exposure, turn-
over, country and industry exposure; (2) adding new
reporting CCPs; (3) amending risk metric report-
ing and collecting new information on investment
performance by strategy and portfolio correlation;
and (4) enhancing portfolio and financing liquidity
reporting by requiring advisers to include cash and
cash equivalents when reporting portfolio liquidity,
rather than excluding them, as the question cur-
rently provides.

Investment exposure reporting. The Proposed
Amendments would replace the existing complex
table in current Question 30 with reporting instruc-
tions that would use a series of “drop-down” menu
selections for each sub-asset class and the applicable
information required for each sub-asset class. In
addition, advisers would have to report the absolute
value of short positions, include positions held in
side pockets as positions of the reporting fund, and
include any closed-out and OTC forward positions
that have not yet expired or matured. The Proposed
Amendments also would require advisers to choose
the sub-asset class that describes the position with the

Copyright © 2022 by CCH Incorporated. All Rights Reserved.
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highest degree of precision, which the Commissions
indicate would result in more accurate classification
of positions and therefore better data, rather than
simply noting that any particular position should
only be included in a single sub-asset class. Further,
the Proposed Amendments also would require advis-
ers to provide additional explanatory information in
situations where a qualifying hedge fund reports long
or short dollar value exposure to “catch-all” sub-asset
class categories equal to or exceeding either (1) 5 per-
cent of a fund’s net asset value; or (2) $1 billion.

The Proposed Amendments would require
advisers to report the dollar value of a qualifying
hedge fund’s long positions and the dollar value of
the fund’s short positions in certain sub-asset classes
by “instrument type” (that is, cash/physical instru-
ments, futures, forwards, swaps, listed options,
unlisted options, and other derivative products,
ETFs, exchange traded product, US registered
investment companies (excluding ETFs and money
market funds), non-US registered investment com-
panies, internal private fund or external private fund,
commodity pool, or other company, fund or entity).
For each month of the reporting period, advisers
would be required to report separately long and
short positions in these sub-asset classes held physi-
cally, synthetically or through derivatives, and indi-
rectly through certain entities, in order to provide
the Commissions and FSOC sufficient information
to understand, monitor, and assess qualifying hedge
funds’” exposures to certain types of assets and invest-
ment products. The current instructions require
advisers to combine exposures held physically, syn-
thetically, or through derivatives when reporting cer-
tain fixed-income and other sub-asset classes.

While the Proposed Amendments would con-
tinue to require advisers to report “gross” long and
short exposure (that is, the dollar value of a qualify-
ing hedge fund’s long positions and dollar value of
the fund’s short positions for various sub-asset classes
(and by instrument type for certain sub-asset classes
as explained above)), the Proposed Amendments
also would require advisers to report the “adjusted

exposure” of long and short positions for each sub-
asset class in which a fund has a reportable position.
The Commissions note that gross exposure report-
ing, while useful because the information indicates
fund size on a comparable basis among funds, may
inflate some qualifying hedge funds’” reported long
and short exposures in a way that does not properly
represent the economic exposure and market risk of
a reporting fund’s portfolio.>

The Proposed Amendments would require
advisers to calculate and report adjusted exposure
of long and short positions for each sub-asset class
by netting (1) positions that have the same underly-
ing “reference asset” across “instrument type” (that
is, cash/physical instruments, futures, forwards,
swaps, listed options, unlisted options, other deriva-
tive products, and positions held indirectly through
another entity such as ETFs, other exchange traded
products, US registered investment companies
(excluding ETFs and money market funds), invest-
ments in non-US registered investment companies,
other private funds, commodity pools, or other
companies, funds or entities), and (2) fixed-income
positions that fall within certain predefined matu-
rity buckets. For purposes of determining adjusted
exposure, the Proposed Amendments would permit
cross counterparty netting consistent with informa-
tion reported by a fund internally and to current and
prospective investors.

If a fund does not net across all instrument
types in monitoring the economic exposure of the
fund’s investment positions for purposes of internal
reporting and reporting to investors, the Proposed
Amendments would require (in addition to adjusted
exposure determined as specified above) the adviser
to report adjusted exposure based on an adviser’s
internal methodologies and describe in Question 4
how the adviser’s internal methodology differs from
the standard approach in proposed Question 32.

Amended list of sub-asset classes. The Proposed
Amendments would revise the list of reportable
sub-asset classes in two ways. First, some sub-asset
classes would be consolidated and tailored to reflect



the proposed reporting of the dollar value of long
and short positions by instrument type (for exam-
ple, sub-asset classes for listed and unlisted equity
derivatives are combined with sub-asset classes for
listed and unlisted equities). Second, the proposal
would (1) add new sub-asset classes for listed equity
securities (including new sub-asset classes for other
single name listed equities and indices on listed equi-
ties), and American depository receipts (ADRs); (2)
add additional sub-asset classes for reporting “repo”
and “reverse repo” positions, based on term; (3) add
additional sub-asset classes for asset backed securi-
ties (ABS) and other structured products; (4) add
new sub-asset classes and revise existing sub-asset
classes that capture certain derivatives, including
certain credit derivatives and volatility and variance
derivatives; (5) specify sub-asset classes pertaining to
investments in cash and cash equivalents and com-
modities; and (6) add a new sub-asset class for digital
assets.

Borrowing and Counterparty Exposure
Counterparty The  Proposed

Amendments would include a new consolidated

exposure.

counterparty exposure table similar to the new coun-
terparty exposure table for hedge funds discussed
above. This table would replace the information
currently required by Questions 43, 44, 45 and 47,
each of which would be deleted under the Proposed
Amendments. Advisers, for each of their qualifying
hedge funds, would have to disclose their counter-
party exposure in the same manner discussed in the
amendments to Section 2b, supra. The Proposing
Release notes that the purpose of this counterparty
exposure disclosure requirement is to enhance the
Commissions’ ability to understand the impact
of a particular counterparty failure like those that
occurred during the 2008 financial crisis and in the
period since.?'

Market Factor Effects

The Proposed Amendments would require
advisers to qualifying hedge funds to respond to all
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market factors to which their portfolio is directly
exposed, rather than allowing advisers to omit
a response to any market factor that they do not
regularly consider in formal testing in connec-
tion with the reporting fund’s risk management,
as Form PF currently provides. The Proposed
Amendments, however, would change the stress
testing thresholds to (1) require advisers to report
one threshold for each market factor, rather than
two as is currently required; and (2) propose dif-
ferent thresholds for certain market factors to
capture stress scenarios that are plausible but still
infrequent market moves. The Proposing Release
notes that information resulting from stress test-
ing at thresholds in the current form (one low and
one high) is not useful because the thresholds are
either too frequent (for the lower threshold) or too
extreme and may not result in accurate estimates
(for the higher threshold).?

The Proposed Amendments also would add
a market factor test concerning nonparallel risk-
free interest rate movements. It would test hedge
fund exposure to changes in the slope of the yield
curve, which is currently untested. In addition, the
Proposed Amendments would revise the instructions
so advisers would report the long component and
short component consistently with market conven-
tion, rather than opposite from market convention,
as Form PF currently provides in order to reduce
inadvertent mistakes in completing the form.

Conclusion
The Proposed Amendments highlight the SEC’s

continued focus on the private funds industry, and
the Commissions’ desire to improve data utility to
be used both for regulatory purposes, as well as to
assess potential systemic risk in the industry. The
changes in the Proposed Amendments to Form PF
would expand the scope of reporting that private
fund advisers will be required to provide with respect
to themselves, the funds they advise, and relevant
counterparties, would potentially limit some of the
flexibility advisers currently have in responding to

Copyright © 2022 by CCH Incorporated. All Rights Reserved.
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questions, and appear to be an attempt, in part, to
align Form PF with certain of the reporting already
required by CFTC Form CPO-PQR. While many
of the more detailed and granular reporting changes
would apply to large hedge fund advisers, a number
of changes would apply to filing advisers of all sizes.
As the Commissions have expressly asked for public
comments on the Proposed Amendments, we would
expect the private fund industry to engage both the
SEC and the CFTC throughout the prescribed com-
ment period prior to any final approval and adop-
tion of the changes.

The initial comment period closed on October
11, 2022.

Mr. Acri is a partner in New York, NY, Ms.
Choe is a partner in Washington, DC, Mr.
Allensworth is counsel in Washington, DC,
and Mr. Rupp is an associate in Washington,
DC at Willkie Farr & Gallagher LLP.

NOTES
v See Amendments to Form PF to Amend Reporting
Requirements for All Filers and Large Hedge Fund
Advisers, Investment Advisers Act of 1940 (Advisers
Act) Release No. 6083 (Aug. 10, 2022) (Proposing
Release), available at Aups:/fwww.sec.govlrules/pro-
posed/2022/ia-6083.pdf-
2 See Statement on Form PE Gary Gensler, SEC
Chairman (Jan. 26, 2022) available at Azps:/fwww.
sec.gov/news/statement/gensler-form-pf-20220126.
See  Reporting by Investment Advisers to Private
Funds and Certain Commodity Pool Operators and
Commodity Trading Advisors on Form PF, Advisers
Act Release No. 3308 (Oct. 31, 2011), available at
https:/fwww.sec.gov/rules/final/201 1/ia-3308.pdf:
Private funds are pooled investment vehicles that are
excluded from the definition of “investment com-
pany” under the Investment Company Act of 1940
by Section 3(c)(1) or 3(c)(7) of that Act. The term
“private fund” generally includes funds commonly

known as hedge funds and private equity funds.

A private fund adviser is required to complete Form
PF if (A) (i) it is registered or required to register with
the SEC as an investment adviser; or (ii) it is reg-
istered or required to register with the CFTC as a
CPO or CTA and also registered or required to reg-
ister with the SEC as an investment adviser; (B) it
manages one or more private funds, and (C) it and
its related persons, collectively, had at least $150 mil-
lion in private fund assets under management as of
the last day of its most recently completed fiscal year.
The current version of Form PF is available at A#tps://
www.sec.govlfiles/formpf pdf.

Form PF filings are made pursuant to the Advisers
Act and through the Investment Adviser Registration
Depository, and are therefore subject to the authority
and control of the SEC, but the Proposing Release
notes that the Commissions engage in interagency
discussions on sharing portions of Form PF data rel-
evant to the CFTC consistent with the terms of exist-
ing interagency agreements or arrangements related
to the sharing of data.

See Proposing Release at n.7.

See Proposing Release at 8-9.

See Private Fund Advisers; Documentation of Registered
Investment Adviser Compliance Reviews, Advisers
Act Release No. 5955 (Feb. 9, 2022). For a discus-
sion of the proposed changes, please see the Willkie
Farr & Gallagher LLP (Willkie) Client Alert,
htps:/fwww.willkie.com/-Imedialfiles/
publications/2022/secproposessignificantrulechangesfor-
privatefundady.pdf.

Amendments to Form PF to Require Current Reporting

available  at

and Amend Reporting Requirements for Large Private
Equity Advisers and Large Liquidity Fund Advisers,
Advisers Act Release No. 5950 (Jan. 26, 2022),
available at haps:/fwww.sec.gov/rules/proposed/2022/
ia-5950.pdf. For a discussion of the January Proposal,
please see the Willkie Client Alert, available at A#zps://
www.willkie.com/-/medialfiles/publications/2022/
secproposesamendmentstoformpfioenhanceprivatefundr.
pdf.

The Form PF Glossary of Terms defines “large” hedge

fund advisers as those, collectively with their related



persons, with at least $1.5 billion in hedge fund assets
under management as of the last day of any month in
the fiscal quarter immediately preceding the adviser’s
most recently completed fiscal quarter. The Form PF
Glossary of Terms defines qualifying hedge funds as
hedge funds with a net asset value (individually or
in combination with any feeder funds, parallel funds
and/or dependent parallel managed accounts) of at
least $500 million as of the last day of any month in
the fiscal quarter immediately preceding the adviser’s
most recently completed fiscal quarter.

The Commissions are considering changes to the
definition of “hedge fund” and seek public com-
ment on potential alternatives. Proposing Release at
178-82.

A “master-feeder arrangement” is an arrangement
in which one or more funds (feeder funds) invest all
or substantially all of their assets in a single private
fund (a master fund). A “parallel fund structure” is a
structure in which one or more private funds (each,
a parallel fund) pursues substantially the same invest-
ment objective and strategy and invests side by side
in substantially the same positions as another private
fund. See Proposing Release at n.16.

“Parallel managed accounts” are defined in the cur-
rent Form PF Glossary of Terms as any managed
account or other pool of assets managed by the
adviser that pursues substantially the same invest-
ment objective and strategy and invests side by side
in substantially the same positions as the identified
private fund.

See  Proposing Release at 16. The Proposed
Amendments would add the defined term “trading
vehicle” to the Form PF Glossary of Terms and would
define a trading vehicle as a separate legal entity that
hold assets, incurs leverage, or conducts trading or
other activities as part of the private fund’s invest-
ment activities, but does not operate a business.

The Form PF Glossary of Terms defines “large liquid-
ity fund advisers” as those, collectively with their
related persons, with at least $1 billion in combined
money market and “liquidity fund” (that is, any pri-

vate fund that seeks to generate income by investing

20
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in a portfolio of short term obligations in order to
maintain a stable net asset value per unit or mini-
mize principal volatility for investors) assets under
management.

The Proposed Amendments would amend current
Question 4, which advisers use to explain assump-
tions that they make in responding to questions on
Form PE, by adding an instruction directing advisers
to provide the question number when the assump-
tions relate to a particular question.

The Proposed Amendments would define the term
“UCITS” as Undertakings for Collective Investment
in Transferable Securities, as defined in the UCITS
Directive of the European Parliament and of the
Council (No. 2009/65/EC), as amended, or as
captured by the Collective Investment Schemes
(Amendment etc.) (EU Exit) Regulations 2019, as
amended. The Proposed Amendments would define
“AIF” as an alternative investment fund that is not
regulated under the UCITS Directive, as defined in
the Directive of the European Parliament and of the
Council on alternative investment fund managers
(No. 2011/61/EU), as amended, or an alternative
investment fund that is captured by the Alternative
Investment Fund Managers (Amendment etc.) (EU
Exit) Regulations 2019, as amended.

For master-feeder arrangements, advisers would
report the name of the feeder fund, its private fund
identification number, and whether the feeder fund
is a separate reporting fund or a disregarded feeder
fund. For internal private funds that invest in the
reporting fund, advisers would report the name of
the internal private fund, its LEI, if it has one, and its
private fund identification number. If the reporting
fund invests in external private funds, advisers would
report the name of the master fund, its private fund
identification number, and the master fund’s LEI, if
it has one. If the reporting fund invests in internal
private funds, advisers would report the internal pri-
vate fund’s name, its private fund identification num-
ber, and its LEI, if it has one.

“Borrowings” would include, but would not be lim-

ited to, (i) cash and cash equivalents received with
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an obligation to repay; (ii) securities lending transac-
tions (count cash and cash equivalents and securities
received by the reporting fund in the transaction,
including securities borrowed by the reporting fund
for short sales); (iii) repo or reverse repo (count the
cash and cash equivalents and securities received by
the reporting fund); (iv) negative mark-to-market
of derivative transactions from the reporting fund’s
point of view; and (v) the gross notional value of “syn-
thetic long positions.” The Proposed Amendments
define a “synthetic long position” as a total return
derivative or similar contract under which (i) the
reporting fund receives returns of a risky reference
asset in exchange for paying the returns of a different,
riskless reference asset; or (ii) the reporting fund sells
deep-in-the-money puts on a risky reference asset in
exchange for an option premium.

See SEC Staff Form PF Frequently Asked Questions,
available at heps:/fwww.willkie.com/-/medialfiles/pub-
lications/2022/secproposesamendmentstoformpftoen-
hanceprivatefundr.pdf. Form PF Frequently Asked
Question 12.1.

Beneficial ownership reporting has been another
recent focus of the SEC. The SEC proposed rule
amendments in February 2022 that would, among
other things, accelerate the filing deadlines for
Schedule 13D beneficial ownership reports from
10 days to five days and require that amendments
be filed within one business day; generally accel-
erate the filing deadlines for Schedule 13G ben-
eficial ownership reports (which differ based on
the type of filer); and expand the application of
Regulation 13D-G to certain derivative securities.
See Modernization of Beneficial Ownership Reporting,
Securities Exchange Act of 1934 Release No. 94211
(Feb. 10, 2022), available at heps:/fwww.sec.gov/rules/
proposed/2022/33-11030.pdf.

The Proposed Form PF Glossary of Terms would
define “reporting fund aggregate calculated value”
in the following manner: Calculated in US dollars
(or the reporting fund’s base currency, if specified in
a question). Every position in the reporting fund’s

portfolio, including cash and cash equivalents, with
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the most recent price or value applied to the position
for purposes of managing the investment portfolio.
Where one or more portfolio positions are valued less
frequently than daily, the last price used should be
carried forward, though a current foreign exchange
rate may be applied if the position is not valued in
US dollars or the reporting fund’s base currency, as
required. It is not necessary to adjust the reporting
fund aggregate calculated value for accrued fees or
expenses. Reporting fund aggregate calculated values
do not need to be subjected to fair valuation pro-
cedures. The inclusion of income accruals is recom-
mended but not required; however, the approach
should be consistent over time. The reporting fund
aggregate calculated value may be calculated using
the adviser’s own internal methodologies and con-
ventions of the adviser’s service providers, provided
that these are consistent with information reported
internally.

The Proposed Amendments would define “rate of
return” for a reporting fund as the percentage change
in the reporting fund aggregate calculated value in
the reporting fund’s base currency from one date to
another, and adjusted for subscriptions and redemp-
tions. For a portfolio position, the “rate of return”
would be the percentage change in the “position cal-
culated value,” adjusted for income earned.

If so, advisers would report (i) the most recent peak
to trough drawdown, and indicate whether the draw-
down was continuing on the data reporting date; (ii)
the largest peak-to-trough drawdown; (iii) the largest
single-day drawdown; and (iv) the number of days
with a negative daily rate of return in the reporting
period.

Qualifying hedge funds would not complete this
table because section 2 would be revised to include
similar questions that require additional detail.

The Proposed Amendments would define “B/CR” as
the mark-to-market value, as of the data reporting
date, of the following: (i) cash and cash equivalents
received as borrowing; (ii) securities borrowed or
received by the reporting fund (including securities

borrowed in connection with short sales, securities
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lending and repo); (iii) collateral posted by a coun-
terparty to the reporting fund’s account; (iv) negative
mark-to-market value of derivatives (from the report-
ing fund’s point of view); and (v) the gross notional
value of synthetic long positions.

The Proposed Amendments would define “L/PC” as
the mark-to-market value, as of the data reporting
date, of the following: (i) cash and cash equivalents
received by a counterparty from the reporting fund
with the obligation to repay (excluding portfolio
investments); (ii) securities borrowed or received by
a counterparty in a reverse repo or securities lending
transaction; (iii) collateral posted by the reporting

fund to a counterparty; (iv) positive mark-to-market
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value of derivatives (from the reporting fund’s point
of view); and (v) gross notional value of synthetic
short positions.

The Proposed Amendments would define “synthetic
short positions” as a total return derivative or simi-
lar contract under which (i) the reporting fund pays
returns of a risky reference asset in exchange for
receiving the returns of a different, riskless reference
asset; or (ii) the reporting fund sells deep-in-the-
money calls on a risky reference asset in exchange for
an option premium.

See Proposing Release at 84-85.

See Proposing Release at 117.

See Proposing Release at 121.
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