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N JANUARY 6, 2021, a violent mob stormed the United States Capitol

and interrupted the joint session of Congress convened to certify the

results of the 2020 presidential election. The rioters engaged in ruthless acts of

violence, fueled by their misguided belief that the election had been infected by

widespread voter fraud and was hence illegitimate. The attack caused substantial

damage to the Capitol complex, hundreds of injuries to police officers, and five

deaths. More broadly, the events of January 6 threatened to interrupt the

peaceful transfer of power, a bedrock principle of American democracy.

Soumya Dayananda is a partner in the Washington, D.C. office of Willkie Farr & Gallagher
LLP where she is a member of the Investigations & En forcement Practice. Timothy J. Heaphy
is a partner in Willkie’s Litigation Department in Washington, D.C. where he is co-chair of
the Investigations & Enforcement Practice. Dayananda and Heaphy served, respectively, 
as a senior investigative counsel and the chief investigative counsel for the U.S. House of
Representatives’ Select Committee to Investigate The January 6th Attack on the United 
States Capitol.  

The goal of the “roadmap to justice” provided by the investigating

team’s vast array of evidence concerning a conspiracy against the

very foundations of American democracy is to ensure such an

attack will not occur again

BY SOUMYA DAYANANDA AND TIMOTHY J .  HEAPHY
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Approximately six months after the
attack on the Capitol, the U.S. House of
Representatives formed a committee to
investigate the events of January 6. On
June 30, 2021, the House passed Reso -
lution 503, creating the Select Com mittee
to Investigate the January 6th Attack on
the United States Capitol (Committee).
The enabling legislation empowered the
Committee to investigate the relevant facts
and circumstances relating to the attack
on the Capitol and recommend “changes
in law, policy, procedures, rules, or regu-
lations that could be taken…to strengthen
the security of the United States and Am -
erican democratic institutions against vio-
lence, domestic terrorism, and domestic
violent extremism.”1 House Resolution
503 provided for bipartisan representation
on the Committee and directed it to issue
a report before its expiration at the end
of the 117th Congress on January 3, 2023.

Composition and Work Product

Speaker Nancy Pelosi named Represent -
ative Bennie Thompson (Democrat-Mis -
 sis sippi) to chair the Committee and demo -
cratic representatives Jamie Raskin (Mary   -
land), Adam Schiff (California), Zo Lofgren
(California), Pete Aguilar (Cali fornia), Elaine
Luria (Virginia) and   Steph anie Murphy
(Florida) as members the of the Committee.
The Speaker subsequently named two ad -
ditional mem bers—both Republican; Vice
Chairwoman Liz Cheney (Wyoming) and
Representative Adam Kinzinger (Illinois)
joined the Committee soon after its inception
and completed the list of nine total members.
The presence of both Republicans and
Democrats on the Committee and the mem-
bers’ shared commitment to con duct ing a
thorough, balanced investigation ensured
that its work was bipartisan—an uncommon
occurrence in today’s Washington.

Over the course of its roughly 18-month
tenure, the Committee interviewed more
than 1,000 witnesses—over half in tran-
scribed interviews or formal depositions.
The Committee issued over 100 subpoenas,
reviewed more than a million documents,
and reviewed hours and hours of video
footage of the attack on the Capitol. The
Committee was forced to engage in sub-
stantial and time-consuming litigation over
the course of its work, much of which
involved assertions of privilege by individ-
uals from whom the Committee sought
information.

The Committee presented its factual
findings and recommendations to the
American people during the course of the
investigation. The Com mittee held 11 pub-
lic hearings from July of 2021 through

December of 2022, each of which presented
evidence regarding the facts and circum-
stances surrounding the attack on the
Capitol. The Com mittee’s work culminated
in the issuance of an 845-page final report
(hereinafter referred to as the “Report”),
which outlined its findings and recom -
menda tions.2 In its final hearing and Re -
port, the Com mittee specifically outlined
evidence of the violation of federal crim -

inal statutes by former President Donald
J. Trump and a number of co-conspirators
and referred those findings to the U.S.
Department of Justice (DoJ).

Eight months after the Select Com mittee
completed its work, the DoJ followed 
the recommendation of the Com mittee 
and brought criminal charges against for-
mer President Trump. On August 1, 2023,
Special Counsel Jack Smith announced the
return of a four-count federal indictment
charging Trump with conspiring to inter -
fere with an official proceeding, disrupt
the lawful function of government, and
deprive Americans of their voting rights,
all of which related to his efforts to over-
turn the 2020 election.3 Several weeks later,
Fulton County Georgia District Attorney
Fani Willis announced similar charges
against Trump and 18 co-defendants for
their broad sweeping efforts in Georgia 
to overturn the election.4 The evidence
described in both indictments reflects the
investigative findings of the Committee,
and the charges themselves are consistent
with the Com mittee’s criminal referrals.

In his Foreword to the Committee’s
final Report, Chairman Bennie Thompson
observed as follows:

The Committee believes a good start-
ing point is the set of recommend -
ations we set forth in our report, 
pursuant to House  Re solution 503.
Driven by our in vestigative findings,

these recommendations will help
strengthen the guardrails of our
democracy.

Beyond what we recommend, 
in my view and as I said during our
hearings, the best way to prevent
another January 6th is to ensure
accountability for January 6th. Ac -
countability at all levels.

I have confidence in our in sti -
tutions at the state and local level
to ensure accountability under the
law. As this report is released, we
see those processes moving forward.5

The House Select Committee investi-
gating the Janu ary 6th Attack on the United
States Capitol was the most consequen -
tial congressional investigation since the 
Water gate Com mittee in the 1970s. The
Com mittee succeeded in two distinctly im -
 portant ways. First, the investigation edu-
cated the nation on the role of the former
president and his allies to overthrow the
2020 presidential election. The committee
was able to gather significant information
and present that information to the public
in unique public proceedings. Second, the
Com mittee’s findings laid a foundation for
criminal investigations by the Department
of Justice Special Counsel’s Office and the
Fulton County District Attorney’s Office.
The subsequent indictments build upon
that foundation and provide an opportunity
of accountability.

Committee’s Bipartisan Staff

The raw investigative material generated
and presented by the Committee was
largely the work of its diverse, bipartisan
staff. Unlike the typical congressional com-
mittee which has a majority and minority
staff, the Select Committee had a single
staff aligned in the Committee’s purpose
and unified in informing its conclusions.
The Committee’s staff came from diverse
backgrounds and included lawyers—some
of whom were former federal prosecutors,
subject matter experts, and other profes-
sionals. The nine members of the Com -
mittee were actively involved, participating
in interviews and shaping the direction of
the investigation throughout the 18 months
of the Committee’s work.

The investigative work was divided
among five separate color-coded internal
teams. Each team focused on one aspect
of the investigation: 1) Blue—law enforce-
ment and military preparation and re -
sponse, 2) Red—organization and planning
of the attack, 3) Gold—political efforts
regarding allegations of election fraud and
pressure on decision makers, 4) Purple—
the broad emergence of dom estic violent
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extremism and role of social media in the
growth of extremist groups and events,
and 5) Green—funding streams for the 
rallies and fundraising efforts related to
the fraudulent election message. Each team
was led by a senior investigative counsel
and staffed with approximately five attor-
neys or subject matter experts. The teams
worked closely together, ensuring common
understanding of facts and thorough con-
sideration of all information gathered. The
investigative teams conducted the inter-
views and reviewed the documents and
other material described above, culling
that information for salient points and lay-
ing the factual foundation for the Com -
mittee’s findings.

Driven by the reality that it would lapse
at the end of the 117th congressional term
on January 3, 2023, the Committee func-
tioned at a relentless pace. At its inception,
the Committee requested documents from
numerous government agencies and served
preservation requests for records to telecom
and social media companies. On September
23, 2022, the Committee issued its first
sub poenas to former White House adviser
Steve Bannon, former White House Chief
of Staff Mark Meadows, former White
House Deputy Chief of Staff for Com mun -
i  cations Dan Scavino, and former Depart -
ment of Defense Chief of Staff Kash Patel.
These first subpoenas set the tone of the
investigation, conveying the Com mittee’s
intent to use all available tools to obtain
relevant information. The Com mittee
would go on to issue over 100 subpoenas
and conduct hundreds of consensual inter-
views and depositions over the course of
its investigation—following through on
that aggressive initial approach.

Successful Litigation

Not all Committee subpoenas were hon-
ored, which forced the Committee to file
or defend numerous lawsuits involving
privilege claims raised by the former pres-
ident and officials of his administration.
The general counsel of the House of Rep -
resentatives managed the Committee’s lit-
igation, working with numerous lawyers.
Their filings in these privilege matters
urged courts to act within the time period
given the seriousness of the investiga -
tion into events that directly impacted
dem ocracy. Several courts responded to
the urgency of the timeline and ordered
the opposing parties to respond to the
Com mit tee’s request for documents, lead-
ing to a number of significant decisions.
While not all cases were successful or were
able to be resolved before the Commit -
tee’s expiration, the Committee did obtain 

two significant victories that materially
ad vanced the investigation.

First, the former president attempted 
to block the Committee’s requests to ob -
tain 750 documents from the National
Archives.6 Former President Trump argued
that he had blanket executive privilege over
the documents and filed suit in federal court
in Washington seeking to quash the Com -
mittee’s subpoena to the National Arch -
ives for these documents. The Com mittee
argued that the need for congressional over-
sight of the January 6th attack on the
Capitol overcame any claim of executive
privilege, specifically arguing in its brief
that “[t]he urgency of the work cannot be
overstated. The threat that brought the
attack on January 6 is ongoing. Those who
falsely claimed the election was stolen
(including Mr. Trump) continue to do so.”7

The Com mittee also cited the fact that
President Joe Biden waived executive priv-
ilege over the subject documents, which
precedent suggested should weigh heavily
in evaluating the former president’s privi-
lege claim.

Judge Tanya Chutkan, the same district
court judge who will oversee Trump’s 
criminal trial in March of 2024, issued a
39-page opinion on November 9, 2021,
denying the former president’s executive
privilege claim. Judge Chutkan specifi -
 cally noted that “Presidents are not kings, 
and Plaintiff is not President. He retains
the right to assert that his records are 
privileged, but the incumbent President
‘is not constitutionally obliged to honor’
that.”8 Upon the former president’s ap -
peal, the District of Columbia Circuit Court
of Appeals unanimously agreed with Judge
Chutkan that Trump could not assert ex -
ecutive privilege. On January 16, 2022,
the Supreme Court denied the former pres-
ident’s petition for certiorari, which resulted
in the release to the Com mittee of draft
speeches, handwritten notes, call records,
daily diaries, photographs and other critical
documents that provided deeper insight
into the activity of Trump and other White
House officials in the days leading up to
and on January 6.

In a second victory, soon after the
Supreme Court’s ruling in January 2022,
the Committee served a subpoena on Chap -
man University, seeking documents gen-
erated and possessed by John Eastman, 
an attorney who served as dean of Chap -
man’s law school. Eastman attempted to
block the request by filing a claim in federal
court, arguing that the emails were pro-
tected from disclosure to the Committee
on the basis of the attorney-client and
work product privileges.9 In that case,

District Court Judge David O. Carter of
the Central District of Cali fornia issued a
44-page opinion on March 28, 2022, that
rejected Eastman’s claims. Judge Carter
relied upon the crime-fraud exception to
the attorney-client privilege in ruling that
the Committee was entitled to the sub -
poenaed documents, finding specifically
that it was “more likely than not that
President Trump corruptly at tempted to
obstruct the Joint Session of Congress on
January 6, 2021.”10 Judge Carter summa-
rized the roles of the co-conspirators as
follows:

Dr. Eastman and President Trump
launched a campaign to overturn a
democratic election, an action un -
precedented in American history.
Their campaign was not confined
to the ivory tower—it was a coup
in search of a legal theory. The plan
spurred violent attacks on the seat
of our nation’s government, led to
the deaths of several law enforce-
ment officers, and deepened public
distrust in our political process.11

In addition to prompting the release 
of additional significant documents, Judge
Carter’s ruling laid a foundation for sub-
sequent criminal referrals that the Com -
mittee would issue months later. His opin-
ion was notably the first time a court
acknowledged evidence of criminal activity.
The Committee would later cite Judge
Carter’s opinion in its ultimate conclusion
that the former president and co-conspir-
ators engaged in criminal conduct.

Hearings and Challenges

Rather than wait until the conclusion of
its work, the Committee began presenting
its findings to the American people in a
series of hearings in the summer of 2022.
These hearings were unlike any congres-
sional proceedings that had been seen
before. In addition to live witnesses who
provided first-hand accounts of relevant
events, the Committee presented additional
material in videotaped presentations. As
part of the preparation, staff identified key
portions of videotaped interviews and key
exhibits and worked closely with a dedi-
cated production team to script each hear-
ing. The result was each hearing provided
a compelling visual narrative combined
with gripping facts that educated the public
for the first time on the role of the former
President and his co-conspirators.

The summer hearings began with a
primetime hearing on June 9, 2021, in
which Vice Chairwoman Cheney method-
ically outlined the former president’s multi-
prong effort to overturn the election. Each
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subsequent hearing was led by one or two
members of the committee and featured
an aspect of the multi-part plan, including
hearings that focused on rebutting false
claims of election fraud, the former pres-
ident’s pressure of Vice President Michael
R. Pence, his outreach to state officials
in Georgia, Arizona, and Pennsylvania—
ef forts to change leadership at the DoJ—
as well as his inaction during the attack
on the Capitol on January 6. The hearings
were tremendously popular with tele vi-
s ion viewers and attracted audiences far
broader than the typical congressional
proceeding. They set a new standard for
congressional proceedings and may impact
the ways in which committees present
information in the future.

The investigation faced a number of
substantial challenges that made the Com -
mittee’s work difficult. Unlike criminal
prosecutors, congressional investigators
lack viable subpoena enforcement mech-
anisms or any feasible legal process for
prompt resolution of privilege disputes.
While courts have consistently recognized
the power of the Congress to conduct over-
sight and investigations, they have drawn
a clear distinction between the broad power
of the executive to compel information
and the more limited authority of the
Congress. In a seminal 1957 decision, the
Supreme Court found that Congress is not
“a law enforcement or trial agency.”12

While ack nowledging that it is “unques-
tionably the duty of all citizens to cooper -
ate with the Congress in its efforts to 
obtain the facts needed for intelligent 
legislative action,” the Court remarked
that such power “is not unlimited” and
must be “related to and in further ance of
a legitimate task of Con gress.”13 Multiple
witnesses invoked the “legislative purpose”
objection to the Committee’s subpoenas,
in negotiations with the Committee over
the appropriate reach of subpoenas and
ultimately in litigation.

When an individual defies a congres-
sional subpoena, the House of Rep re -
sentatives may refer a witness’s noncom-
pliance with a validly issued subpoena to
the DoJ for consideration of criminal con -
tempt charges.14 The Committee initiated
contempt proceedings against four indi-
viduals—Steve Bannon, Peter Navarro,
Dan Scavino, and Mark Meadows. The
process began by a vote taken by the Com -
mittee, followed by a vote by the full 
House of Representatives and then a refer-
ral to the DoJ. Of the four referrals, the
DoJ initiated proceedings for criminal 
contempt for Steve Bannon, who had
served as the chief strategist and counselor

to the president, and Peter Navarro, former
director of the White House Office of 
Trade and Manufacturing Policy in Presi -
dent Trump’s administration. Both were
convicted on two counts of contempt of
Congress by the U.S. District Court for
the District of Columbia. Bannon was 
sentenced to four months of imprison   -
ment and ordered to pay a fine.15 Navarro
is scheduled to be sentenced on January
12, 2024.

Another challenge faced by the Com -
mittee were the more than 30 witnesses
who invoked their Fifth Amendment 
privilege against self-incrimination, in -
clud ing Jenna Ellis, John Eastman, Phil 
Wald ron, Michael Flynn, Mark Meadows,
Jef  frey Clark, Roger Stone, Kenneth 
Chese bro, Mike Roman, Nick Fuentes,
and Stew art Rhodes.16 Invoking the Fifth
Amend ment guarantee against self-in -
crim ina  tion in criminal cases requires that
a witness reasonably believes that answer-
ing the question posed would adduce evi-
dence that could be used in a criminal pro-
ceeding against the witness and where 
the testi mony would not only support con-
viction in and of itself but also where it
would furnish a link in the chain of evi-
dence needed to prosecute.17 Other wit-
nesses invoked executive privilege, in -
cluding White House Counsel Pasquale
Anth ony “Pat” Cip ollone, President’s Chief
of Staff Mark Meadows, Steve Bannon,
Direct or of the White House Office of
Trade and Manu facturing Policy Peter
Navarro, White House Attorney Eric
Hersch mann, and Assistant Attorney Gen -
eral Jeff Clark. Executive privilege is a
qualified privilege derived from the con-
stitutional provision of separation of pow-
ers, giving the president power to withhold
documents or information, which right is
intended to advance goals of giving presi-
dents confidentiality and ensuring their
advisors’ candor.18

Congress lacks efficient, timely proces -
ses to adjudicate these privilege claims 
by witnesses, however meritless they may
be. In a criminal grand jury investigation,
the DoJ has a mechanism to question 
the legality of the assertion of any privilege
and obtain an immediate resolution. Pros -
ecutors can ask the chief judge supervising
the grand jury for a prompt ruling on a
witness’s privilege claim. If the judge rules
in favor of the prosecutor, the court of
appeals immediately considers the matter
by evaluating a motion to stay. More over,
the DoJ can provide immunity to a witness
who has critical information. None of these
procedural paths toward resolution of priv-
ilege claims is available to congressional

committees. In contrast to the criminal
grand jury process, congressional commit-
tees are forced to pursue relief via civil 
litigation—a process that is neither expe-
ditious nor efficient. In the case of the
Committee, civil adjudication of privilege
claims by numerous witnesses extended
beyond the Committee’s anticipated dura-
tion. This cumbersome, time-consuming
process handicaps Congress’s ability to
adjudicate meritless privilege claims and
obtain relevant information.

Criminal Proceedings

In December 2022, the Committee issued
its final 845-page Report that detailed the
multi-part effort by former President 
Trump and his allies to overturn the 2020
presidential election.19 At its final hearing
on December 19, 2022, the Commit -
tee made criminal referrals to the DoJ,
which included: obstruction of an official
proceeding,20 conspiracy to defraud the
United States,21 conspiracy to make a false
state ment,22 and aiding an insurrec tion.23

At the conclusion of the Committee’s
work, it released all interview transcripts
and documents gathered to the public and
to the special counsel at the DoJ, in support
of the Committee’s criminal referrals.

This “roadmap to justice,” as described
by Chairman Bennie Thompson, was largely
followed by the DoJ and the Fulton County
District Attorney’s office. Both the federal
and state Georgia indictments mirror the
facts in the hearings and the Report. The
federal indictment, issued on August 1,
2023, charged four counts against former
President Trump charging him with 1) con-
spiracy to defraud the United States,24 2)
conspiracy to obstruct an official proceed-
ing,25 3) obstruction of and attempt to
obstruct an official proceeding,26 and 4)
conspiracy against rights.27 Out of these
four counts, evidence for all but one, Section
241 of Title 18 of the U.S. Code, was dis-
cussed in detail in the Report.

Additionally, the actions of each of the
unnamed co-conspirators described in the
federal criminal indictment were detailed
in the Report. For example, Rudy Giuliani,
Co-Conspirator No. 1, was interviewed
by the Committee concerning his months-
long effort promoting the baseless theory
that the election had been stolen, particu-
larly in key battleground states. John East -
man, Co-Conspirator No. 2, was featured
in a summer hearing and in the Report as
the architect of the memos setting forth
the theory that Vice President Pence can
unilaterally reject slates of electors and
that he can accept unofficial slates of elec-
tors, if there are concerns regarding elec-
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tion fraud. A June hearing that focused
on Trump’s efforts to pressure the DoJ 
to declare there was widespread fraud 
featured the role of Co-Conspirator No.
4, Jeffrey Clark, who drafted a letter ad -
vocating for the Georgia General Assembly
to reconvene to certify the vote based 
on the false ongoing DoJ election fraud
investigation.28

On August 14, 2023, a grand jury in
the Fulton County Superior Court charged
former President Trump and eighteen 
other defendants on a total of 41 counts.
Again, much of the evidence outlined in
the in dictment had been previously pub-
licly revealed during the Committee’s hear-
ings and in the Report. For instance, the
Georgia indictment found that the defen-
dants falsely accused Ruby Freeman, a
Fulton County election worker, of com-
mitting election crimes in Fulton County,
Georgia.29 The Report discusses how for-
mer President Trump and his team were
fixated on Freeman and that President
Trump and Giuliani harassed and intimi-
dated her by mentioning her name repeat-
edly in various meetings with state legis-
lators and in public rallies, peddling the
false claim that she traded USB drives to
affect votes.30 Yet another instance of over-
lap is where the Georgia indictment iden-
tifies Jeffrey Clark as knowingly and will-
fully making a false representation in a
letter to the Georgia General Assembly,
saying that the DoJ had identified evidence
that “may have impacted the outcome of
the election in multiple States, including
the State of Georgia.”31

In the upcoming criminal trials, the
defendants will have the opportunity to
challenge the evidence gathered by the
Committee and augmented by the criminal
prosecutors who have pursued indictments.
While the former president and his co-
defendants are presumed innocent, their
public statements suggest they will present
some sort of affirmative defense to the
pending charges. The former president and
other defendants may assert a number of
potential defenses including 1) an assertion
that he lacked specific intent to disrupt
the joint session due to a sincere belief that
he won the election, 2) he was exercising
his right to free speech to challenge the
election results, and 3) he relied at all times
on the advice of counsel.

Evidence developed by the Select Com -
mittee will undoubtedly be used to rebut
these potential defenses. For example, 
an argument that the former president
believed he won the election will be belied
by the testimony of all those who told him
that in fact he had lost, including William 

(Bill) Barr, Pat Cippolone, Gene Scalia,
Jason Miller, Matt Oczkowski, William
Step ien, and Mike Shirkey. Further evidence
un dermining this argument is his own
acknowledgement that indeed he lost;
the Report records the following exchange
between President Trump and Meadows:
“”I don’t want people to know we lost,
Mark. This is embarrassing. Figure it out.
We need to figure it out. I don’t want peo-
ple to know that we lost.”32 Moreover,
there is Trump’s comment to General Mark
Milley, Joint Chief of Staff, “Yeah, you’re
right, it’s too late for us,…. We’re going
to give that to the next guy,” which was
included in the indictment.

Similarly, any defense centered on his
right to free speech will easily be challenged
by evidence regarding the former Presi -
dent’s conduct. The Select Committee devel-
oped evidence that the former President
took specific steps to interfere with the
joint session, extending well beyond mere
public statements expressing lack of faith
in the election results. Actions like frequent
outreach to state officials, including crucial
conversations with Vice President Pence,
Brad Raffsensperger, and other state and
local officials, extend well beyond protected
speech.

Finally, to assert an affirmative defense
of reliance on counsel depends on Trump’s
demonstrating that any violation of the
law was unintentional; a defendant who
reasonably relies on the advice of counsel
may “not be convicted of a crime which
involves willful and unlawful intent.”33

Advice of counsel is not a separate and
dis tinct defense but rather is a circum-
stance indicating good faith, which the
trier of fact is entitled to consider on the
issue of intent. The Select Committee
developed evidence showing that then-
President Trump ignored the counsel of
numerous lawyers, including the former
Attorney General Bill Barr, who explicit -
ly told him there was no path to victory.

The January 6 attack on the United
States Capitol was an unprecedented
event. The response to that awful day
was similarly unprecedented—a bipart -
isan fact-finding process that furthered
our common understanding of events 
and laid a foundation for accountability. 
As Chairman Thompson indicated, the
Committee’s ultimate goal was to provide
information that will make any subse-
quent attack on democracy less likely.
History will judge whether that goal was
or was not achieved. n
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