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Is Brumfield Quietly Rewriting the Rules of 
Patent Damages?
By Henry Thomas, Eric Lohrenz and Autumn Klein

For decades, patent damages were governed by a 
simple premise: A United States patent confers 

a domestic right, and damages should reflect only 
domestic harm. Foreign harm was generally unre-
coverable. That paradigm has evolved in recent years 
following two landmark decisions, WesternGeco 
LLC v. ION Geophysical Corp.1 and Brumfield v. IBG 
LLC.2

This article traces the evolution of doctrine gov-
erning foreign patent damages from WesternGeco 
through Brumfield and into the emerging body of 
district court decisions applying the new frame-
work. It examines how courts are refining the cau-
sation requirement, testing the boundaries of expert 
admissibility, and grappling with the discovery 
implications of a world in which foreign conduct 
is on the table for patent damages. For practitioners, 
the stakes are significant. Brumfield may be quietly 
reshaping the rules of patent damages, and those 
who understand the new landscape will be best 
positioned to advance their clients’ interests while 
controlling exposure to downside risks, such as an 
adverse court ruling or judgment.

WESTERNGECO OPENS THE DOOR
In WesternGeco LLC v. ION Geophysical Corp., 

the Supreme Court made a sharp departure from 
the prior line of cases on extraterritoriality and lost 
profits, opening the door to foreign damages in pat-
ent infringement actions.

The plaintiff, WesternGeco, owned patents 
covering an ocean floor surveying system.3 ION 
Geophysical (ION) sold a competing system 
abroad, built from components that were manu-
factured domestically and exported for assembly.4 
WesternGeco sued ION for infringement under 
35 U.S.C. § 271(f).5 At trial, WesternGeco proved 
that ION’s exports had caused it to lose survey 
contracts abroad.6 The jury agreed and found ION 
liable for infringement under § 271(f). ION was 
ordered to pay both royalties on the infringing sys-
tem components and lost profits that encompassed 
foreign use.7

On appeal, the Federal Circuit reversed the lost 
profits award. Relying on Power Integrations, Inc. 
v. Fairchild Semiconductor Int’l, Inc.,8 in which the 
Federal Circuit held that § 271(a) bars recovery for 
lost foreign sales, the Federal Circuit reasoned that 
foreign lost profits under § 271(f) should be simi-
larly restricted.9

The Supreme Court disagreed. In 2018, the 
Supreme Court reversed and held that lost profits 
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abroad are recoverable for infringement under § 
271(f).

In reaching its decision, the Court laid out the 
two-step framework used to analyze extraterrito-
riality, as follows:10 First, the Court asks whether 
the presumption against extraterritoriality had been 
rebutted.11 If not, the Court moves to step two, 
which asks whether the case involves a domestic 
application of the statute at issue.12 The crux of the 
second step’s inquiry is the focus of the statute and 
whether the conduct relevant to that focus occurred 
domestically.13

Exercising its discretion to proceed directly to 
step two, the Court identified “the infringement” 
as the focus of 35 U.S.C. § 284.14 The Court con-
cluded that § 271(f)(2) regulates the domestic act of 
supplying components from the United States; the 
award of lost profits damages was a domestic appli-
cation of the statute.15

The Supreme Court left several critical ques-
tions unanswered. In reaching its holding, the 
Court questioned the role that other limiting doc-
trines, such as proximate causation, might play in 
constraining foreign damage awards.16 This critical 
question was relegated to a footnote, and the Court 
explicitly declined to provide guidance.

MURMURS OF UNCERTAINTY 
AMONG DISTRICT COURTS

In the aftermath of WesternGeco, district courts 
struggled to discern the full reach of the Court’s 
holding. Unable to grasp the extent of the ruling, 
different district courts diverged in their approach 
between territorial expansion and restraint.

The Fate of Power Integrations
At the heart of the uncertainty was the thresh-

old question of whether WesternGeco overruled the 
Federal Circuit’s holding in Power Integrations, which 
had categorically barred recovery of foreign dam-
ages for domestic infringement under § 271(a).

Courts in several districts concluded that the 
Supreme Court had overruled Power Integrations. 
For example, the District of Delaware, on remand 
from the Federal Circuit’s Power Integrations deci-
sion, took the question head-on.17 Judge Stark 
held that WesternGeco had implicitly overruled the 
Federal Circuit’s bar on worldwide damages.18 The 
court reasoned that WesternGeco’s analysis of § 284 

applied equally to infringement under § 271(a) as it 
did to the § 271(f)(2) infringement claims at issue 
in WesternGeco.19 On that basis, the court allowed 
the plaintiff to seek recovery of worldwide damages 
for § 271(a) infringement.20 The Eastern District 
of Texas similarly held that foreign damages are 
compensable for domestic infringement under § 
271(a).21

Not all district courts were in agreement. In 
MLC Intellectual Prop., LLC v. Micron Tech., Inc.,22 
the Northern District of California landed squarely 
on the other side. Relying on the Federal Circuit’s 
Power Integrations decision, the district court granted 
a motion to exclude evidence of foreign sales.23 
The court directly addressed Judge Stark’s opinion 
in Power Integrations, acknowledging the uncertain 
legal landscape following WesternGeco, but declin-
ing to deviate from the Federal Circuit’s decision, 
which it viewed as controlling precedent.24

District courts were outwardly uncomfortable 
with the state of the law. Judges expressed con-
cern that allowing patent damages for foreign use 
could effectively extend the monopoly granted by 
a United States patent overseas, permitting paten-
tees to collect the same damages they would have 
obtained had the foreign use itself constituted 
infringement.25

Searching for a Causal Link
As courts split on the state of Power Integrations, 

a second strand of confusion emerged. WesternGeco 
had gestured toward the relevance of causation, but 
the Court offered no concrete guidance on how 
courts should apply such a requirement. District 
courts found themselves charting their own course, 
and the results were predictably inconsistent. 
Sketches of a causation requirement began to take 
shape, but courts lacked uniformity as to what a 
plaintiff must prove.

Various causation formulations emerged 
throughout the district courts. For example, the 
Eastern District of Texas imposed a causation 
requirement, without elaborating on the required 
proof. In Plastronics Socket Partners v. Dong Weon 
Hwang,26 the defendant moved for summary judg-
ment, arguing that foreign sales were categorically 
unrecoverable.27 The court denied the motion, find-
ing a genuine dispute of material fact as to whether 
the plaintiff ’s foreign damages were “a result of ” 
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the defendant’s domestic infringement.28 The court 
framed the inquiry in general causation terms, hold-
ing that the plaintiff could recover foreign damages 
at trial if it proved such damages were “caused by” 
domestic infringement.29 The court did not specify 
a more demanding standard.

Other courts embraced the proximate causation 
standard hinted at by the Supreme Court. In SIMO 
Holdings v. H.K. uCloudlink Network Tech. Ltd.,30 the 
Southern District of New York granted a motion to 
supplement damages to include foreign sales of ser-
vice credits purchased abroad for use with devices 
sold domestically.31 The court explained that, under 
WesternGeco, patentees may recover for foreign 
injuries “proximately caused” by domestic acts of 
infringement.32 On the merits, the court held that it 
was “plainly foreseeable” that owners of infringing 
devices sold in the United States would purchase 
service credits while traveling abroad.33

Adding yet another formulation in ArcherDX, 
LLC v. Qiagen Sciences, LLC,34 the District of 
Delaware instructed the jury using a “substantial 
cause” standard.35 The court’s jury instruction per-
mitted an award of damages on foreign sales if the 
jury found that (1) defendant’s infringement in the 
United States was a “substantial cause” of the for-
eign sale, and (2) the defendant made or sold the 
product within the United States.36

Taken together, Plastronics, SIMO Holdings, and 
ArcherDX illustrate a landscape in disarray: three dif-
ferent district courts, three different causation for-
mulations, and no appellate guidance to harmonize 
them.

BRUMFIELD: THE FEDERAL CIRCUIT 
STEPS IN

Against this backdrop of doctrinal uncertainty, 
the Federal Circuit took up Brumfield v. IBG LLC.37 
In Brumfield, Trading Technologies sued IBG 
for infringement of patents related to graphical 
user interfaces for commodity trading.38 The dis-
trict court excluded a reasonable royalty damages 
theory that accounted for foreign damages fore-
seeably caused by IBG making accused software 
domestically.39 The district court held that Power 
Integrations remained the governing law, even after 
WesternGeco.40

The Federal Circuit stepped in to clarify the 
scope of WesternGeco and build on its provided 
framework.

The Brumfield court held that WesternGeco’s pat-
ent damages framework extends to infringement 
under § 271(a).41 The Federal Circuit reasoned that 
WesternGeco’s analysis of § 284 was not confined 
to infringement under § 271(f)(2).42 WesternGeco’s 
analysis holds true regardless of whether “the 
infringement” at issue falls under § 271(a) or (f), the 
Court explained.43

The Federal Circuit further clarified that 
WesternGeco’s patent damages holding was not con-
fined to lost profits. Because the Supreme Court’s 
analysis of § 284 made no distinction based on the 
type of damages sought, the Brumfield court con-
cluded that the same framework applies to reason-
able royalty awards.44 That is not to say the form 
of damages sought is irrelevant to the analysis. 
Application of the WesternGeco framework must 
reflect the differences between award types.45

As the Federal Circuit explained, when a paten-
tee seeks reasonable royalty damages that account 
for foreign conduct not independently constitut-
ing infringement, the starting point remains the 
value of the domestic infringement.46 A patentee 
may seek to increase the baseline by demonstrat-
ing that foreign conduct enhances the value of 
the domestic infringement.47 For example, if the 
domestic infringement enables otherwise unavail-
able profits from conduct abroad, those profits 
may properly factor into the royalty calculation.48 
Importantly, however, the Federal Circuit made 
clear that Brumfield does not provide a backdoor 
around apportionment principles. Patentees may 
not recover for value attributable to non-patented 
features or conduct unrelated to practicing the 
patent.49

Where the Supreme Court noted open questions 
on causation, the Brumfield court provided guid-
ance. The Federal Circuit clarified that causation is 
a “necessary part” of the WesternGeco framework.50 
The focus of § 284, the “infringement,” must have a 
causal relationship to the foreign conduct recovery 
is sought for.51 The court explained that the causal 
relationship is evaluated through the lens of proxi-
mate causation.

Ambiguity nonetheless remained. Although the 
Brumfield court made clear that a proximate cause 
relationship is required to connect infringement to 
foreign profits, the district courts were left to deter-
mine the precise contours of causation that would 
satisfy this standard.
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THE WAKE OF BRUMFIELD
Brumfield resolved several threshold questions dis-

trict courts had been grappling with, but questions 
remain open for further debate. In the years since 
Brumfield, district courts have refined the causation 
requirement, tested the boundaries of admissible 
damages theories, and grappled with the potentially 
far-reaching discovery implications. The emerging 
case law offers early guideposts of how courts inter-
pret Brumfield in practice.

A Refined Causation Requirement
District courts in the post-WesternGeco era lacked 

consensus on the causation showing required to 
recover foreign damages. Brumfield provided clarity 
that domestic infringement must bear a proximate 
cause relationship, but the Federal Circuit stopped 
short of prescribing an exact evidentiary standard.

A functional distinction has emerged from the 
district court decisions that followed Brumfield. 
Domestic conduct that creates, enables, or drives 
foreign value can satisfy the causal requirement, 
whereas domestic conduct that merely confirms, 
measures, or monitors performance does not.

Synopsys v. Siemens Indus. Software52 illustrates 
Brumfield operating as a constraint on royalty 
theories. In Synopsys, the defendant moved to pre-
clude the plaintiff from including foreign sales in 
its reasonable royalty base.53 The Northern District 
of California granted the motion.54 The court held 
that the plaintiff failed to establish the causal con-
nection required by Brumfield, finding that domes-
tic development of the accused product, standing 
alone, was not a sufficient nexus.55 In short, courts 
may reject foreign damages theories that rest on 
attenuated or purely incidental domestic ties.

The Eastern District of Virginia also found that a 
plaintiff failed to meet the proximate cause standard 
defined by Brumfield. In DivX, LLC v. Amazon.com, 
Inc.,56 the plaintiff sought to recover foreign reve-
nue based on domestic testing and quality assurance 
activities performed on the accused products.57 At 
the close of discovery, the defendant moved for 
summary judgment on foreign damages.58 In eval-
uating the defendant’s motion, the court applied 
“but-for causation plus more” as the relevant proxi-
mate cause standard.59 On the merits, the court 
held that there was insufficient evidence that the 
domestic testing was necessary for the realization of 
foreign profits.60 Although the performance metrics 

demonstrated economic value, the metrics did not 
create such value.61 Similarly, the domestic testing 
did not enable otherwise unavailable foreign prof-
its.62 At bottom, the court held that testing that 
merely confirms or monitors product performance 
does not satisfy Brumfield’s causal requirement.

Not every causation theory fails under Brumfield. 
Where domestic conduct actively contributes to the 
generation of foreign sales, the causation require-
ment may be satisfied. In 10X Genomics v. Vizgen, 
Inc.,63 the defendant sought summary judgment 
on the availability of damages based on defendant’s 
foreign sales of the accused product.64 The plain-
tiff alleged that domestic testing and lab programs 
generated data and images for marketing materials, 
which ultimately drove foreign sales of the accused 
product.65 The plaintiff supported its contention 
with deposition testimony.66 At the threshold, the 
court permitted the plaintiff ’s damages expert to 
calculate the reasonable royalty assuming that causa-
tion for foreign sales would be established.67 The 
evidence proffered by the plaintiff was sufficient 
to permit a reasonable jury to find that domestic 
infringement had enabled otherwise unavailable 
profits from foreign sales.68 The court relegated 
challenges to plaintiff ’s causation evidence to cross 
examination.69

The Admissibility Hurdle
Proving Brumfield causation and admitting a 

Brumfield-based damages opinion are related, yet 
distinct, inquiries. The evidentiary question asks 
whether the record supports a finding that domes-
tic infringement caused foreign profits. The admis-
sibility question, on the other hand, asks whether 
the expert’s methodology for incorporating foreign 
revenue is sufficiently reliable to be presented to the 
jury.

A damages theory can survive Daubert but fail 
at summary judgment if the underlying facts do 
not support the causal link. Conversely, a factually 
backed theory can fall at Daubert if the expert fails 
to adequately explain the methodology connecting 
domestic infringement to worldwide revenue.

Vidstream, LLC v. Twitter, Inc.70 illustrates 
how courts apply this distinction in practice. In 
Vidstream, the defendant moved to exclude the 
plaintiff ’s damages expert’s opinion on recoverabil-
ity of foreign sales.71 Plaintiff ’s expert opined that 
Twitter operated a worldwide ecosystem in which 



Volume 38 •  Number 9 • October 2026� Intellectual Property & Technology Law Journal 5

content generated from domestic applications drove 
engagement abroad, generating advertising revenue 
attributable to foreign markets.72 The court denied 
defendant’s motion, holding that a sufficient basis 
for foreign damages calculations existed under 
Rule 702.73 The court emphasized that challenges 
to the strength of the causal nexus went to weight, 
not admissibility, and could be properly addressed 
through cross-examination and the introduction of 
contrary evidence.74

Taken together, Vidstream and 10X Genomics 
illustrate an important procedural point. A plaintiff 
may present a damages figure to the jury through 
expert testimony while establishing the requisite 
causal link through fact witnesses and evidence. For 
defendants, this bifurcation means that an effective 
challenge to foreign damages should operate on 
two fronts. Defendants should (1) question the reli-
ability of the damages expert’s methodology, and (2) 
attack the underlying factual basis for causation at 
summary judgment or through contrary evidence 
at trial.

Foreign Sales Discovery
Before Brumfield, courts were uncertain whether 

foreign sales were relevant in § 271(a) reasonable 
royalty cases. Some courts allowed foreign sales 
discovery while expressly reserving whether those 
sales would ultimately be recoverable, while others 
denied such discovery outright.75

Following Brumfield, parties seeking such discov-
ery may try arguing that foreign sales, even if non-
infringing, are relevant to damages from domestic 
infringement. However, discovery remains cabined 
by proportionality requirements, and the burden of 
collecting and producing records of foreign sales 
may well outweigh the probative value that non-
infringing sales has in calculating damages.

Yangtze Memory Techs. Co., Ltd. v. Micron Tech., 
Inc.76 illustrates the potential breadth of discovery in 
the post-Brumfield era. In Yangtze, Micron moved to 
compel discovery into Yangtze’s foreign sales of the 
accused products.77 Yangtze disputed whether such 
discovery would be proper if Micron would never 
be capable of making the causal showing required 
to recover for foreign conduct.78 The court granted 
the motion to compel, holding that, under Brumfield, 
foreign conduct may be relevant to patent dam-
ages if sufficiently tied to domestic infringement.79 

Although Yangtze disputed whether Micron could 
bring to bear such causal evidence, the court rea-
soned that the merits need not be proven to take 
discovery.80 The court simultaneously imposed pro-
portionality limits, narrowing interrogatory requests 
to information that could be pulled from databases.81

BRUMFIELD’S IMPLICATIONS
Brumfield confirms that foreign conduct and non-

infringing activity are not categorically barred from 
reasonable royalty analysis, but it demands a disci-
plined causal showing that foreign activities increase 
the value of the domestic infringement itself.

The post-Brumfield landscape demands atten-
tion at every stage of litigation. A litigant’s ability to 
recover for foreign conduct is highly dependent on 
how parties frame pleadings discovery, expert opin-
ions, jury instructions, and verdict forms.

At the pleading and contention stages, plain-
tiffs should identify the domestic hook and causal 
theory early on to ensure they are preserving a 
Brumfield theory of foreign damages. Waiting until 
trial to articulate the connection risks waiver or 
exclusion. In discovery, plaintiffs should tie foreign 
sales requests to an articulated causal theory, linking 
foreign revenue to specific domestic infringement. 
Requests untethered to a domestic act invite pro-
portionality objections and may be denied outright. 
Defendants, on the other hand, should focus on dis-
tinguishing wholly foreign sales from those with a 
potential domestic nexus. When plaintiffs attempt 
to cast too wide a foreign net, defendants should 
focus on proportionality objections.

Summary judgment presents a meaningful 
opportunity for defendants to defeat foreign dam-
ages theories before trial. As Synopsys and DivX 
confirm, courts will grant summary judgment of no 
foreign damages where the alleged domestic activ-
ity lacks a sufficient causal connection to the for-
eign damages sought.

As always, parties must attend carefully to pres-
ervation throughout the course of litigation. Trs. of 
Columbia Univ. in the City of New York v. Gen. Digit. 
Inc.82 is a cautionary tale. In Columbia, the plain-
tiff attempted to reframe its damages theory under 
Brumfield on appeal.83 The Federal Circuit denied 
this request; Columbia had not requested a jury 
instruction based on this damages theory, and 
the jury had not been so instructed.84 Columbia 
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underscores that Brumfield damages theories must 
be pleaded, disclosed, supported by expert analy-
sis, and properly included in jury instructions to be 
viable.85

Brumfield may be reshaping the landscape of 
patent damages as we know it. While the Federal 
Circuit has opened the door to foreign damages in 
a broader range of cases, it simultaneously demands 
a disciplined showing that domestic infringement 
drives foreign value. Practitioners who understand 
this framework, and build their case accordingly, will 
be best positioned to navigate the evolving doctrine.
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