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Germany

Matthias Schrader, Johannes Schmidt and Marc Dietrich
Willkie Farr & Gallagher LLP

LEGISLATION

Treaties

1

Is your country party to any bilateral or multilateral treaties
for the reciprocal recognition and enforcement of foreign
judgments? What is the country’s approach to entering into
these treaties, and what, if any, amendments or reservations
has your country made to such treaties?

Recognition and enforcement of foreign judgments in Germany are
regulated to a large degree by legal instruments of the European
Union. Moreover, Germany is a party to several multilateral and bilat-
eral treaties.

Germany is a party to the following EU and European legal

instruments:

The Brussels | Regulation recast (Regulation (EU) No. 1215/2015)
applies to civil and commercial matters concerning other EU
member states. It supersedes all other EU instruments or treaties
as well as domestic law of the member states concerning judg-
ments that fall within its scope. Regulation (EU) No. 1215/2015
has been applicable since 2015. Its predecessors were the 1968
Brussels Convention and the Brussels | Regulation (Regulation
(EC) No. 44/2001). Most significantly, under Regulation (EU) No.
1215/2015, judgments of EU member states are automatically
enforceable in other member states without requiring a specific
recognition and enforcement procedure.

The Lugano convention on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters 2007
(the Lugano Convention) regulates recognition and enforcement
of judgments from Denmark, Iceland, Norway and Switzerland in
civil and commercial matters. Its contents are in large part similar
to the former Regulation (EC) No. 44/2001. However, it does not
reflect the changes contained in Regulation (EU) No. 1215/2015.
The EU Enforcement Order Regulation (Regulation (EC) No.
805/2004) applies to uncontested claims in civil and commer-
cial matters that have been certified in a European Enforcement
Order by a court of an EU member state (excluding Denmark). No
further recognition and enforcement proceedings are necessary
for European Enforcement Orders; such Orders can be directly
enforced in all EU member states.

The Small Claims Procedure Regulation (Regulation (EC) No.
861/2007) applies to civil and commercial matters for claims not
exceeding €5,000. Judgments in Small Claims Procedures are
automatically recognised and directly enforceable in the other
EU member states (excluding Denmark) without the need for any
further recognition and enforcement proceedings.

The Regulation (EC) No. 1896/2006 creating a European order for
payment procedure applies to the recognition and enforcement
of titles issued in the European order for payment procedure for

www.lexology.com/gtdt

pecuniary claims in cross-border cases. A European order for
payment will be recognised and enforced in the other EU member
states without the need for a declaration of enforceability and
without any possibility of opposing its recognition.
The Insolvency Regulation (Regulation (EU) No. 2015/848; its
predecessor, Regulation (EC) No. 1346/2000), specifies that
judgments opening insolvency proceedings as well as all other
judgments concerning insolvency proceedings shall be recognised
and have direct effect in all EU member states.
Within the European Union there is also a multitude of regulations
applying to the recognition and enforcement of judgments in family
and inheritance matters, among others:
the Brussels Ila Regulation (Regulation (EC) No. 2201/2003)
for matrimonial matters and matters of parental responsibility;
the Maintenance Regulation (Regulation (EC) No. 4/2009);
the Succession Regulation (Regulation (EU) No. 650/2012
on jurisdiction, applicable law, recognition and enforcement
of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a
European Certificate of Succession);
the Matrimonial Property Regulation (Council Regulation
(EU) 2016/1103 implementing enhanced cooperation in the
area of jurisdiction, applicable law and the recognition and
enforcement of decisions in matters of matrimonial property
regimes); and
Council Regulation (EU) 2016/1104 implementing enhanced
cooperation in the area of jurisdiction, applicable law and the
recognition and enforcement of decisions in matters of the
property consequences of registered partnerships.

Multilateral treaties
Germany is a party to multiple Hague Conventions containing rules on
the recognition and enforcement of judgments:

As part of the European Union, Germany is a party to the Hague
Choice of Court Convention of 30 June 2005 that establishes a
regime for the recognition and enforcement of judgments in cases
governed by an exclusive choice-of-court agreement conferring
jurisdiction to the courts of a contracting state. The Convention
specifies that the rules for recognition and enforcement of the state
in which recognition and enforcement are sought apply. However,
refusal of recognition and enforcement may only be based on the
grounds specifically listed within the Convention. The Convention
applies to Denmark, Mexico, Montenegro, Singapore, and - since its
departure from the European Union - the United Kingdom.
Germany is also a party to various conventions regarding family
matters such as:

the Hague Convention of 2 October 1973 on the Recognition

and Enforcement of Decisions Relating to Maintenance

Obligations;
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the Hague Convention of 15 April 1958 concerning the recog-
nition and enforcement of decisions relating to maintenance
obligations towards children;
the Convention of 23 November 2007 on the International
Recovery of Child Support and Other Forms of Family
Maintenance; and
the Convention on the Recovery Abroad of Maintenance, New
York, 20 June 1956.
Germany is a party to treaties for transport law that contain rules
on the recognition and enforcement of judgments, inter alia:
the Convention concerning International Carriage by Rail of 9
May 1980; and
the Convention on the Contract for the International Carriage
of Goods by Road of 19 May 1956.

Bilateral treaties

Most of the existing bilateral treaties have been superseded by EU
legislation, especially in cases where the bilateral treaty was with an
EU member state. Bilateral treaties now primarily have relevance in
connection to states that are not members of the European Union.

A bilateral treaty with the United Kingdom exists (the Convention
for the Reciprocal Recognition and Enforcement of Judgments in Civil
and Commercial Matters between Germany and the United Kingdom of
14 July 1960); however, its current status following Brexit is unclear and
a 2021 decision by the German Federal Court of Justice suggests that
the treaty is not deemed in effect from the German perspective.

Intra-state variations

2 | Is there uniformity in the law on the enforcement of foreign

judgments among different jurisdictions within the country?

The recognition and enforcement of foreign judgments are uniformly
regulated within Germany.

Sources of law

3 | What are the sources of law regarding the enforcement of

foreign judgments?

The rules on recognition and enforcement are primarily set out in legis-
lation, which is subject to interpretation by the German and EU courts.

There are essentially three different regimes, depending on the
origin of the foreign judgment, namely:

EU regulations such as Regulation (EU) No. 1215/2015;

the EU Enforcement Order Regulation; and

the Small Claims Procedure Regulation are directly applicable.

Those EU regulations supersede German national law.

If recognition and enforcement are governed by an international
treaty, German courts will primarily apply the treaty rules. For the
Lugano Convention, the Hague Choice of Court Convention and some
bilateral treaties, additional rules may be found in the Recognition and
Enforcement Execution Act (AVAG), which provides for an expedited
proceeding.

In case neither EU law nor international treaties apply (or if they
leave room for the application of domestic law), German courts will apply
German domestic law to the recognition and enforcement of a foreign
judgment. The recognition of foreign judgments is governed by section
328 of the Code of Civil Procedure (ZPO). Enforcement is governed by
sections 722 and 723 of the ZPO. German courts will consider case law
when interpreting these statutory provisions and other legislation.

Willkie Farr & Gallagher LLP

Hague Convention requirements

4 | To the extent the enforcing country is a signatory of the
Hague Convention on Recognition and Enforcement of
Foreign Judgments in Civil and Commercial Matters, will the
court require strict compliance with its provisions before
recognising a foreign judgment?

Germany is not a signatory to the Hague Convention on Recognition and
Enforcement of Foreign Judgments in Civil and Commercial Matters.

BRINGING A CLAIM FOR ENFORCEMENT

Limitation periods

5 | What is the limitation period for enforcement of a foreign
judgment? When does it commence to run? In what
circumstances would the enforcing court consider the statute
of limitations of the foreign jurisdiction?

There is no special limitation period for initiating recognition and
enforcement proceedings. Some commentators suggest German courts
should apply the statutory 30-year limitation period that applies to final
and binding judgments rendered by German courts. There is, however,
no case law on this issue.

Foreign limitation periods, ie, those relating to the enforcement of
judgments, may be raised in the enforcement proceedings.

Types of enforceable order

6 | Which remedies ordered by a foreign court are enforceable in
your jurisdiction?

As amatter of principle, any type of judgment entered into in the European
Union is enforceable in all other EU member states under the rules
of the Brussels | Regulation recast (Regulation (EU) No. 1215/2015).
According to article 2(a) of the Regulation, judgments are defined as
comprising all decisions by courts of the EU member states irrespective
of their labelling under the law of the EU member state from which the
decision originates, including default judgments and decisions on costs
or expenses. Judgments that are not yet final and only provisionally
enforceable are also enforceable under the Regulation. Provisional or
protective measures rendered by a court having jurisdiction under the
rules of Regulation (EU) No. 1215/2015 are enforceable, as long as they
were rendered in proceedings in which the defendant had the opportu-
nity to participate. Court settlements and ‘authentic instruments’ (such
as notarial deeds) are also enforceable.

Under German domestic law, which governs the recognition and
enforcement of judgments from most non-EU states, only final judg-
ments that contain a decision on the merits of the case are enforceable.
Generally, all civil judgments irrespective of their labelling are recog-
nisable and enforceable as long as the matter would be considered a
‘civil matter’ under German law. Decisions based solely on procedural
grounds and not on the merits of the case are not recognisable and
enforceable. Neither are anti-suit injunctions and other provisional
measures that do not contain a final decision on the matter.

Competent courts

7 | Must cases seeking enforcement of foreign judgments be
brought in a particular court?

For judgments within the scope of Regulation (EU) No. 1215/2015
the Regulation states that such judgments are ipso jure recognised
in all EU member states, and are enforceable in Germany without
requiring a separate declaration of enforceability by a German court.
Accordingly, the rules governing the jurisdiction of the enforcement
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authorities under German law apply, and jurisdiction depends on the
type of enforcement that is sought and the location of the relevant
(third-party) debtor or asset.

Other judgments must be declared enforceable by the court at the
debtor’s place of residence or the debtor’s seat. If the debtor has no seat
or place of residence within Germany, jurisdiction can be established at
the location of the debtor’s assets.

If the enforcement proceedings are governed by the Lugano
convention on jurisdiction and the recognition and enforcement of judg-
ments in civil and commercial matters 2007 (the Lugano Convention)
or the Hague Choice of Court Convention, regional courts have jurisdic-
tion. In all other cases, German regional courts have jurisdiction if the
amount exceeds €5,000 whereas German local courts are competent for
the declaration of enforceability if the amount in dispute does not exceed
the sum of €5,000.

German family courts have jurisdiction in cases where the claim
would have to be asserted before a family court under German law.

Separation of recognition and enforcement

8 | To what extent is the process for obtaining judicial
recognition of a foreign judgment separate from the process
for enforcement?

Concerning judgments from EU member states, according to arti-
cles 36(1) and 39 of Regulation (EU) No. 1215/2015, neither an act of
recognition nor a declaration of enforceability is required. Similarly,
under the Enforcement Order Regulation and the Small Claims
Procedure Regulation, declarations of recognition and enforcement are
not required.

Under the prior Brussels | Regulation, the Lugano Convention and
several bilateral treaties, a declaration of recognition is not required.
However, the foreign judgment must be declared enforceable to be
enforced in Germany, which occurs in an expedited proceeding.

Concerning non-EU judgments and in the absence of bilateral
agreements or treaties, recognition and enforcement are separate
proceedings in principle. They may be pursued jointly or individually
before the competent German court. The (formal) recognition of a
foreign judgment is not a requirement for its being declared enforce-
able in Germany. A decision declaring a foreign judgment enforceable
includes the recognition of the effects of the judgment as long as the
requirements for the recognition and enforcement are identical (which
is almost always the case).

OPPOSITION

Defences

9 | Can a defendant raise merits-based defences to liability or
to the scope of the award entered in the foreign jurisdiction,
or is the defendant limited to more narrow grounds for
challenging a foreign judgment?

Both EU and German law provide for a general prohibition of a révision
au fond (ie, a court will generally not review the foreign judgment on
the grounds of whether it was materially correct nor will it consider
defences on the merits of the case). The prohibition of the révision au
fond includes defences regarding the fact-finding process and the appli-
cation of the law.

A review of the merits is limited to the narrow ground of a viola-
tion of the German public policy. A German court will consider the
outcome (not the reasoning) of the foreign judgment to determine
whether it violates the German public policy. The German court is
bound by the findings of fact of the foreign court except when these
findings themselves or the procedure employed in the fact-finding

www.lexology.com/gtdt

Germany

process violate German (procedural) public policy, which includes the
basic notions of a fair trial and the right to be heard. If new facts and
circumstances have emerged since the foreign judgment was entered,
the new facts may be presented to the German court to show that
the recognition and enforcement of a judgment would now violate the
German public policy.

Injunctive relief

10 | May a party obtain injunctive relief to prevent foreign
judgment enforcement proceedings in your jurisdiction?

Concerning judgments from EU member states, under the Brussels
| Regulation recast (Regulation (EU) No. 1215/2015), temporary
injunctive relief is available. Under article 44 of Regulation (EU) No.
1215/2015, the judgment debtor may apply for protective measures
against the enforcement of the foreign judgment if an application
for the refusal of recognition of a foreign judgment has been lodged.
The court, in its discretion, may then provisionally suspend the
enforcement, order security, or limit the enforcement to certain protec-
tive measures.

If the (non-EU) foreign judgment is enforced under domestic law,
in particular the Recognition and Enforcement Execution Act (AVAG)
(which is largely an ex parte proceeding), the enforcement is generally
limited to protective measures until the deadline for the debtor to lodge
an appeal has expired or the court has ruled on the appeal. Upon appli-
cation, the courts may extend this limitation of the enforcement for the
duration of a second appeal (if any).

Since the recognition and enforcement of non-EU judgments
under the default rules in German law is a contentious proceeding, a
preliminary injunctive relief proceeding protecting the debtor is not
necessary. If the debtor plans to appeal a decision declaring a foreign
judgment enforceable, the debtor may file an application for a tempo-
rary stay of enforcement if the (provisional) enforcement of the foreign
judgment following the German first-instance decision would lead to
undue hardship.

REQUIREMENTS FOR RECOGNITION

Basic requirements for recognition

11 | What are the basic mandatory requirements for recognition of
a foreign judgment?

Under the Brussels | Regulation recast (Regulation (EU) No. 1215/2015),
judgments in civil and commercial matters rendered in an EU member
state are automatically recognised in all EU member states (irrespective
of whether the judgment is final and binding). The grounds for refusal
outlined in article 45 of the Regulation will not be applied ex officio, but
only upon application of an interested party. According to article 45 of
Regulat|on (EU) No. 1215/2015, grounds for refusal are:

a violation of the enforcing state's public policy (article 45(1)(a));

if the decision was entered in default of appearance and the

defendant was not properly served in due time and in a way that

enabled the defendant to defend itself, except if the defendant

failed to appeal this decision although the defendant could have so

appealed (article 45(1)(b));

if the decision conflicts with a decision entered between the same

parties in the enforcing state (article 45(1)(c));

if the decision conflicts with an earlier decision in another EU

member state or a third state, and that earlier decision fulfils the

requirements for recognition and enforcement (article 45(1)(d));

if the decision violates the special rules for international jurisdic-

tion in insurance, consumer, or employment cases as contained in

Regulation (EU) No. 1215/2015 (article 45(1)(e)(i)); or
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if the decision violates the rules for exclusive international juris-
diction as contained in Regulation (EU) No. 1215/2015 (article
45(1)(e)(ii).

If the basic requirements for recognition (or refusal of recognition)
are governed by an international treaty (eg, the Lugano convention on
jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters 2007, the Hague Choice of Court Convention),
German courts will apply those requirements.

In all other cases, the foreign judgment must be final and binding.
Under section 328 of the Code of Civil Procedure (ZPO) a foreign
judgment will be recognised in Germany if no grounds for refusal of
recognition apply. These grounds for refusal are outlined in section
328(1) of the ZPO and will be reviewed ex officio (except for the ground
in section 328(1) No. 2 of the ZP0). The party seeking recognition bears
the burden of proof that the elements required for recognition are
present. A court must refuse recognition and enforcement if:

the courts of the state from which the decision originates have no

(international) jurisdiction according to German law (section 328(1)

No. 1 of the ZP0). The German court will not review whether the

foreign court had jurisdiction according to its own domestic law,

the defendant did not appear in the foreign proceedings, and was
not properly served with the document initiating the proceedings,
or did not have proper time between being served and the proceed-

ings to defend itself, and takes recourse to this fact (section 328(1)

No. 2 of the ZP0);

the foreign decision is incompatible with a previous foreign decision,

or with a German decision, or if the proceedings which led to the

decisions were initiated after proceedings in Germany in the same
matter have already been pending (section 328(1) No. 3 of the ZPO);
the recognition would violate the German public policy (section

328(1) No. 4 of the ZPQ); and

there is no reciprocity (section 328(1) No. 5 of the ZPO).

Other factors

12 | May other non-mandatory factors for recognition of a foreign
judgment be considered and, if so, what factors?

Both under German law and Regulation (EU) No. 1215/2015, the only
factors on which recognition and enforcement may be refused are listed
in the respective provisions. Besides these, there are no other factors
to be considered. The absence of reciprocity is a ground that justifies
the refusal of recognition and enforcement under German law (section
328(1) No. 5 of the ZPQ).

Procedural equivalence

13 | Is there a requirement that the judicial proceedings where
the judgment was entered correspond to due process in your
jurisdiction and, if so, how is that requirement evaluated?

German courts will consider due process only as part of the procedural
public policy. Differences in procedure will only lead to a refusal of
recognition if the procedure leading up to the foreign judgment conflicts
with fundamental principles of German civil procedure. German courts
will not evaluate whether the respective foreign procedure, in general,
conforms with German procedural principles but rather whether funda-
mental principles were violated in the specific case at hand.

Fundamental principles of German civil procedure include the right
to be heard and the right to an impartial judge.

Objections against procedural violations must be raised in the
original procedure (if possible). If a party fails to do so it will not be
allowed to raise the same objection to oppose recognition and enforce-
ment in Germany.

Willkie Farr & Gallagher LLP

JURISDICTION OF THE FOREIGN COURT

Personal jurisdiction

14 | Will the enforcing court examine whether the court where
the judgment was entered had personal jurisdiction over the
defendant and, if so, how is that requirement met?

The concept of personal jurisdiction as it is understood in countries with
a common law background is alien to Germany and EU rules. Generally
speaking, courts will assume jurisdiction if jurisdiction is provided for
by statute.

Under the Brussels | Regulation recast (Regulation (EU) No.
1215/2015), as a general rule, a German court will not check whether
the originating court in another EU member state had jurisdiction.
There are exceptions regarding insurance, consumer and employment
disputes, and the rules for exclusive international jurisdiction of article
24 of Regulation (EU) No. 1215/2015.

Outside the scope of Regulation (EU) No. 1215/2015 or international
treaties, German courts recognising and enforcing a foreign judgment
must establish ex officio that the foreign court had international juris-
diction based on the German rules on international jurisdiction (section
328(1) No. 1 of the Code of Civil Procedure). The German court thus
assesses whether the foreign court could have hypothetically assumed
jurisdiction if it had applied German law.

Subject-matter jurisdiction

15 | Will the enforcing court examine whether the court where the
judgment was entered had subject-matter jurisdiction over
the controversy and, if so, how is that requirement met?

An examination of subject matter jurisdiction is neither required under
the rules of Regulation (EU) No. 1215/2015 nor under German domestic
law. German courts will not engage in an analysis of jurisdictional rules
of the decision state. Accordingly, German courts will consider neither
subject matter jurisdiction nor local jurisdiction.

Service

16 | Must the defendant have been technically or formally served
with notice of the original action in the foreign jurisdiction,
or is actual notice sufficient? How much notice is usually
considered sufficient?

Proper service of process is considered part of the right to be heard.
Accordingly, both under German law and under Regulation (EU) No.
1215/2015, failure to properly serve the defendant is a ground for
refusal of recognition if the following requirements are met:

the defendant was not served properly or not served in suffi-

cient time;

consequently, the defendant was unable to effectively defend

itself; and

the defendant did not participate in the proceedings.

If the defendant failed to raise this objection in the original proceedings,
ie, on appeal, although this would have been possible to the defendant,
the defendant is precluded from raising the issue of deficient service in
the recognition and enforcement proceedings.

The German court will determine the question of whether notice of
the original action was properly served based on the applicable foreign
law (or, if applicable, under the Hague Service Convention). This includes
the question of whether actual notice suffices or whether notice must be
provided in a specific form (eg, together with a translation).

Under the Hague Service Convention, German courts regularly
require formal notice whereas mere actual notice is usually deemed

Enforcement of Foreign Judgments 2022
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insufficient. Since Germany has objected to direct service via postal
services, any such service in Germany will not be deemed proper.

Fairness of foreign jurisdiction

17 | Will the court consider the relative inconvenience of the
foreign jurisdiction to the defendant as a basis for declining to
enforce a foreign judgment?

German and EU law do not consider the concept of forum non conven-
iens in recognition and enforcement proceedings. In fact, in a 2005
decision, the European Court of Justice declared the forum non conven-
iens doctrine incompatible with the 1968 Brussels Convention for
international jurisdiction within the European Union.

EXAMINATION OF THE FOREIGN JUDGMENT

Vitiation by fraud

18 | Will the court examine the foreign judgment for allegations of
fraud upon the defendant or the court?

Allegations of fraud may be raised as violations of German procedural
or substantive public policy. German courts have held that the consider-
ation of, for example, fraudulent evidence and witness statements may
constitute a violation of the German public policy.

Public policy

19 | Will the court examine the foreign judgment for consistency
with the enforcing jurisdiction’s public policy and
substantive laws?

Both under German domestic law (section 328(1) No. 4 of the Code of
Civil Procedure (ZP0)) and article 45(1)(a) of the Brussels | Regulation
recast (Regulation (EU) No. 1215/2015), public policy violations consti-
tute grounds for refusal of recognition and enforcement of a foreign
judgment. Under German law, a court will consider possible public policy
violations ex officio whereas under Regulation (EU) No. 1215/2015 such
violations have to be raised by the party objecting to the recognition and
enforcement of the foreign judgment.

The bar for a refusal of recognition and enforcement of a foreign
judgment in Germany on public policy grounds is generally high. A mere
violation of German law - even fundamental rights contained in the
German Basic Law (ie, the Constitution) - does not automatically consti-
tute a violation of the public policy. Rather, the violation must be so
grave that recognising and enforcing the foreign judgment would impair
fundamental elements and guarantees constituting the very core of the
German legal system and fundamental values. German courts focus
their analyses on the effect of the foreign judgment, not its reasoning.

Conflicting decisions

20 | What will the court do if the foreign judgment sought to
be enforced is in conflict with another final and conclusive
judgment involving the same parties or parties in privity?

Under German law (section 328(1) No. 3 of the ZP0) and EU law (article
45(1)(c) and (d) of Regulation (EU) No. 1215/2015) conflicting decisions
must be considered by the German court deciding on recognition and
enforcement, in principle:
if the foreign judgment conflicts with an earlier foreign judg-
ment between the parties (that could be recognised in Germany),
the court will refuse recognition and enforcement of the later
judgment; and
if the foreign judgment conflicts with an earlier domestic judg-
ment between the parties, the court will refuse recognition and

www.lexology.com/gtdt
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enforcement of the foreign judgment. This also applies if the
domestic judgment was rendered in violation of foreign lis pendens
or res judicata rules.

Additionally, under German law (but not under Regulation (EU) No.
1215/2015), recognition and enforcement will be refused if the foreign
court violated German lis pendens rules (ie, if the foreign judgment was
rendered even though a proceeding in the same matter was pending in
Germany before the foreign proceeding became pending).

Enforcement against third parties

21 | Will a court apply the principles of agency or alter ego to
enforce a judgment against a party other than the named
judgment debtor?

Generally, there is no enforcement against third parties if the third party
is not bound by the judgment pursuant to the applicable foreign law.

Alternative dispute resolution

22 | What will the court do if the parties had an enforceable
agreement to use alternative dispute resolution, and the
defendant argues that this requirement was not followed by
the party seeking to enforce?

Concerning the recognition and enforcement of non-EU judgments
under German law, German courts will refuse recognition and enforce-
ment if the foreign court did not have international jurisdiction to decide
the dispute (applying the German rules). This includes the scenario in
which the parties validly derogated the jurisdiction of state courts by
entering into an arbitration agreement. It is not settled whether this also
applies if the defendant did not object to the jurisdiction of the foreign
court (e, if the defendant did not invoke the arbitration clause in the
foreign court proceedings).

Under Regulation (EU) No. 1215/2015, a German court will usually
not review the jurisdiction of the court in another EU member state.
However, an argument could be made that the arbitration defence is
governed by domestic law, which would allow the German court to
refuse recognition. This issue is not yet settled.

Favourably treated jurisdictions

23 | Are judgments from some foreign jurisdictions given greater
deference than judgments from others? If so, why?

German courts do not give greater deference to courts in one country
over another. German courts do consider whether reciprocity concerning
the recognition and enforcement of German judgments exists with the
foreign country.

Due to Regulation (EU) No. 1215/2015, decisions originating from
other EU member states are de facto easier to enforce because sepa-
rate recognition and enforcement proceedings are not required. To a
degree, this also applies to recognition and enforcement proceedings
under the Lugano convention on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters 2007 and
the Hague Choice of Court Convention as a result of the streamlined
enforcement proceedings.

Alteration of awards

24 | Will a court ever recognise only part of a judgment, or alter
or limit the damage award?

German courts have in the past been liberal in enforcing only parts of
a foreign judgment if the judgment can be divided and only a part of
the judgment is recognisable and enforceable in Germany. In particular,

© Law Business Research 2021

43



44,

Germany

German courts have reduced the guantum of damage awards (eg,
because punitive damages were considered contrary to the German
public policy and only a portion of the award that was considered
compensatory damages was declared enforceable in Germany).

AWARDS AND SECURITY FOR APPEALS

Currency, interest, costs

25 | In recognising a foreign judgment, does the court convert the
damage award to local currency and take into account such
factors as interest and court costs and exchange controls?

If interest claims are allowed, which law governs the rate of
interest?

A German court will not convert currencies but may specify in its
enforcement-declaring judgment the decisive point of time concerning
the conversion rate if the debtor chooses to pay in euros. The conversion
will be carried out by the bailiff responsible for the actual enforcement
after the judgment has been declared enforceable for all cases where
the bailiff carries out the actual enforcement.

Interest claims are also subject to recognition and enforcement
in Germany. A German court will only allow interest if it was already
contained in the foreign judgment. A German court will not by itself
award interest.

Security

26 | Is there a right to appeal from a judgment recognising or
enforcing a foreign judgment? If so, what procedures, if any,
are available to ensure the judgment will be enforceable
against the defendant if and when it is affirmed?

Under the Brussels | Regulation recast (Regulation (EU) No. 1215/2015),
the decision on the application for refusal of enforcement may be
appealed by either party (article 49 Regulation (EU) No. 1215/2015).

Under German law, recognition and enforcement proceedings
are regular court proceedings and, as such, subject to appeal. The
first-instance judgment is provisionally enforceable, which allows the
plaintiff to provisionally enforce the judgment against the provision of
security. Under certain circumstances, notably hardship, the defendant
may petition the court to declare that the first-instance judgment is not
provisionally enforceable.

A judgment creditor seeking to enforce a judgment in Germany
(under both German and EU rules) may apply for a preliminary seizure
of assets in an expedited proceeding if the creditor can show that without
such seizure of assets the enforcement against the debtor would be
frustrated or significantly more difficult.

ENFORCEMENT AND PITFALLS

Enforcement process

27 | Once a foreign judgment is recognised, what is the process
for enforcing it in your jurisdiction?

If recognition and enforcement are governed by the Brussels | Regulation
recast (Regulation (EU) No. 1215/2015), there is no preliminary judicial
proceeding to declare the foreign judgment enforceable. A judgment
creditor may simply apply to the German enforcement authorities and
request the enforcement of the foreign judgment. Enforcement will then
follow the same rules as enforcement of a domestic German judgment.
Within the scope of the Lugano Convention on jurisdiction and the
recognition and enforcement of judgments in civiland commercial matters
2007 and the Hague Choice of Court Convention, the judgment creditor
must obtain a declaration of enforceability in an expedited proceeding.
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In all other cases, the judgment creditor must first obtain a judg-
ment declaring the enforceability of the foreign judgment under sections
722 and 723 of the German Code of Civil Procedure. The judgment so
obtained is a regular German judgment that can be enforced according
to the general rules for enforcing German judgments. The available
enforcement measures are determined by German law.

The actual enforcement in Germany is carried out by a bailiff
(eg, for enforcement against movable property), or by the local courts
(eg, for enforcement against real property or by attachment of mone-
tary claims).

Pitfalls

28 | What are the most common pitfalls in seeking recognition or
enforcement of a foreign judgment in your jurisdiction?

German rules on civil procedure require that the operative part of the
judgment is sufficiently precise to enable enforcement without further
legal or factual analysis by the enforcement authorities. When seeking
enforcement of a foreign judgment, a pitfall may be that the foreign
judgment does not comply with these requirements (eg, problems
may occur if the foreign judgment does not contain a specific interest
rate but merely points to the interest legally allowed under the laws
of the foreign country). German courts in the past have, to a certain
degree, considered foreign statutes and other official documents when
interpreting foreign judgments. The courts may also require the party
seeking enforcement to render assistance. However, if the court cannot
sufficiently specify the legal remedy without engaging in an analysis
of the legal reasoning on the merits, the foreign judgment will not be
enforceable because such an analysis would violate the prohibition of a
révision au fond.

A second pitfall is the enforcement of judgments rendered in coun-
tries that take a broader approach to jurisdiction. German courts will
refuse recognition and enforcement if the foreign court did not have
international jurisdiction from a German law perspective. Hence, if the
foreign court assumed jurisdiction based on a doctrine that the German
court finds exorbitant, the German court may refuse recognition and
enforcement. This may, for example, be the case if the foreign state’s
courts assumed jurisdiction solely because a party is a national of the
foreign state.

Enforcement of Foreign Judgments 2022
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UPDATE AND TRENDS

Hot topics

29 | Are there any emerging trends or hot topics in foreign
judgment enforcement in your jurisdiction?

After the end of the transition period on 31 December 2020, EU legal
instruments containing rules on recognition and enforcement of judg-
ments are no longer applicable concerning the United Kingdom.
Accordingly, recognition and enforcement of UK judgments in EU
member states and vice versa is subject to significant uncertainties.

A bilateral treaty with the United Kingdom exists for certain mone-
tary judgments (the Convention for the Reciprocal Recognition and
Enforcement of Judgments in Civil and Commercial Matters between
Germany and the United Kingdom of 14 July 1960); however, its current
status is unclear.

The United Kingdom acceded to the Hague Choice of Court
Convention for exclusive choice-of-forum clauses that helps enforce-
ment in proceedings based on an exclusive choice-of-forum clause.
However, recognition and enforcement in all other areas are still mostly
uncertain and subject to debate. Recently, the European Commission
voiced its objection to the United Kingdom's acceding to the Lugano
convention on jurisdiction and the recognition and enforcement of judg-
ments in civil and commercial matters 2007. Accordingly, it currently
seems unlikely that the United Kingdom will become a party to that
Convention.

Coronavirus

30 | What emergency legislation, relief programmes and other
initiatives specific to your practice area has your state
implemented to address the pandemic? Have any existing
government programmes, laws or regulations been amended
to address these concerns? What best practices are advisable
for clients?

The recognition and enforcement of foreign judgments were not
impeded by the covid-19 pandemic. German courts have operated as
usual, albeit sometimes with certain delays. On the other hand, the
increased use of virtual hearings that was almost non-existent before
the pandemic has, in certain cases, contributed to more efficient and
streamlined proceedings.
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