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Troubleshooting OTC Euro Transactions 
 
 
Law360, New York (May 04, 2012, 11:17 AM ET) -- Recent events in Europe have raised interesting 
hypothetical questions concerning over-the-counter derivatives that exchange payments in euros (“OTC 
euro transactions”): What would happen if the euro collapsed, or if one or more countries exited the 
European economic and monetary union (the “Eurozone”)? 
 
The threat of a Eurozone breakup reached an apex as tensions mounted over Greece’s precarious 
economic status. Although an agreement was reached in late February between the Greek government 
and Eurozone finance ministers[1], and fears have greatly eased, there is continued concern over 
financial instability in Italy, Portugal and Spain.[2] 
 
This article examines whether the collapse and subsequent disappearance of the euro would qualify as 
an “impossibility” or a “force majeure” event under OTC euro transactions governed by ISDA Master 
Agreements, as well as exploring other potential legal questions that could arise. 
 

ISDA Master Agreements 
 
Globally, over 90 percent of over-the-counter derivatives transactions rely on Master Agreements 
promulgated by the International Swaps and Derivatives Association Inc. (ISDA) — in particular, the 1992 
ISDA Master Agreement or the 2002 ISDA Master Agreement.[3] Under the ISDA Master Agreements, a 
party generally has the right to terminate transactions upon the occurrence of an “Event of Default” or a 
“Termination Event” with respect to its counterparty. 
 
As expected, the listed Events of Default and Termination Events do not specifically include a Eurozone 
breakup or the cessation of the euro. The User’s Guide to the 1992 ISDA Master Agreements, however, 
includes a definition of “impossibility” as an additional termination event that parties can choose to 
include in their agreement. An impossibility event is generally defined as “the occurrence of a natural or 
man-made disaster, armed conflict, act of terrorism, riot, labor disruption or any other circumstance 
beyond [the party’s] control.”[4] The 2002 ISDA Master Agreement includes “force majeure or act of 
state” as a basis for an Event of Default.[5] 
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Under these provisions, there is a question as to whether a partial Eurozone breakup in which one or 
more countries exit the Eurozone would constitute an impossibility event or a force majeure event with 
respect to OTC euro transactions. For instance, the mere exit of one or more countries, with the 
concomitant reintroduction of the previous local currency in those countries, would not prevent any 
party to a transaction from making or receiving payments in euro. If the entire Eurozone collapses, 
however, leading to the cessation of the euro, what happens becomes less clear. ISDA has not indicated 
what it would do regarding the collapse and possible disappearance of the euro.[6] 
 
In the absence of an industry protocol or other legally managed process, a complete collapse and 
cessation of the euro would give rise to arguments that an impossibility or force majeure event has 
occurred, thereby giving a party the right to designate an early termination date with respect to the 
outstanding transactions. 
 
For instance, a non-affected party invoking these provisions would have reasonable grounds to argue 
that upon a total collapse, the performance of a euro-denominated payment obligation is impossible, 
and that any failure to make such payment should be treated as a force majeure event.[7] The affected 
party, however, could argue that the impossibility or force majeure event provisions are not applicable, 
even in the context of a complete Eurozone collapse. 
 
The purpose of these provisions, one would argue, is to account for events such as natural or man-made 
disasters, labor disruptions, acts of terrorism, or acts of state (such as foreign invasion, e.g., the 1990 
Iraqi invasion of Kuwait).[8] The mere replacement of one currency with another, such as reversion to a 
pre-euro local currency, does not seem to rise to the same level as the specifically contemplated 
impossibility or force majeure events.[9] 
 
Finally, a party opposed to the position that a Eurozone collapse triggers an impossibility or force 
majeure event under the ISDA Master Agreements might point to language stating that such an event 
will be triggered only if the party affected by the perceived force majeure or impossibility is unable, 
“after using all reasonable efforts,” to overcome the impossibility, and such party does not otherwise fail 
to make the payment owed (thus avoiding an event of default under the ISDA Master Agreement for 
failure to pay).[10] 
 
One might argue that “reasonable efforts” would include tendering payment in an alternate currency. 
The ISDA Master Agreements, however, do not specifically address the situation of the contractual 
currency of a transaction disappearing from use such that no reasonable conversion is possible. Thus, 
whether payment in an alternate currency effectively discharges the payor’s obligation under the ISDA 
Master Agreements remains an open question.[11] 
 

New York Law 
 
If ISDA itself or its Master Agreements do not provide any definitive answer, a relevant historical point of 
reference might be New York’s enactment of the Continuity of Contract statute in 1997.[12] The 
Continuity of Contract statute provides that New York law-governed contracts affected by the adoption 
of the euro and retirement of local currencies would not give either party a right to unilaterally alter or 
terminate those contracts. 
 
 
 
 
 
 



 
It should be noted, however, that this statute, like ISDA’s EMU Protocol, was addressing the specific 
event of the euro’s replacement of local currencies, and not the converse situation. Indeed, one might 
argue that the existence of the Continuity of Contract statute sheds little light on the impact of a 
potential Eurozone collapse, as the statute states that “[i]n circumstances of currency alteration, other 
than the introduction of the euro, the provisions of this title shall not be interpreted as creating any 
negative inference or negative presumption regarding the validity or enforceability of contracts, 
securities or instruments denominated in whole or in part in a currency affected by such alteration.”[13] 
 
For ISDA Master Agreements (as well as other contracts) governed by New York law, the parties may 
also turn to the Continuity of Contract statute’s language of “commercially reasonable substitute” and 
“substantive equivalence” to determine whether payment in an alternate currency might be 
acceptable.[14] Such language is reflective of New York’s doctrine of substantial performance, which 
holds that a party’s performance — if substantially equivalent, beneficial and available to the 
counterparty — keeps the contract valid and enforceable.[15] 
 
Independently of any force majeure or impossibility clause in the contract, parties seeking to avoid their 
obligations under New York law-governed contracts may also turn to the common law doctrines of 
impossibility and frustration of purpose.[16] The impossibility doctrine relieves a party of its obligation 
to perform if such performance has become impossible or totally impracticable as the result of an 
unforeseen event — the risk of which has not been allocated between the parties by the contract or by 
custom.[17] 
 
In the event that one or more countries exit the euro, a party’s obligation to tender payment in euros 
will not be objectively impossible, even if it might create financial hardship, as the euro would still be 
available for use. In the event of a complete collapse of the Eurozone, however, the euro would 
disappear as a valid currency, thereby rendering it objectively impossible for any party to tender 
payment in euros. At this juncture, a reviewing court might be forced to turn to the concept of 
substantial performance and determine whether an alternate currency is acceptable. 
 
Another ground for avoiding contractual obligations under New York law is the doctrine of frustration of 
purpose, which is triggered if an unanticipated contingency has occurred, the risk of which has not been 
allocated by agreement or otherwise, and performance by one party would no longer give the other 
party the benefit for which he originally bargained.[18] As with the impossibility doctrine, an opposing 
party could argue that a Eurozone collapse was neither unanticipated, nor was the risk of such 
unallocated. Moreover, it may be difficult for a party claiming frustration of purpose to prevail on the 
third prong of the test, which requires that the “wholly unforeseeable event renders the contract 
valueless to one party.”[19] 
 

Redenomination 
 
If neither the impossibility nor frustration of purpose doctrines vitiate the contract, and if no fallback 
currency is expressed in the terms of the agreement, a court then would have to decide whether and 
how to redenominate the contractual obligations. As noted above, if local law governs a contract and 
the question is to be decided by a local court, then local legislation may mandate that the court 
redenominate into the new local currency.[20] 
 
 
 
 
 
 



 
In the absence of specific legislation, however, the court may adhere to the lex monetae principle, 
pursuant to which redenomination to the local currency of the exiting country is appropriate if a 
sufficient nexus exists to that exiting country.[21] In the scenario of a complete Eurozone collapse 
leading to the disappearance of the euro as a currency, existing contractual obligations may all be 
redenominated into the various new local currencies on the basis of the lex monetae principle. If 
redenomination to a single currency under lex monetae is not available because there is no sufficiently 
strong nexus to a single country, then impossibility, impracticability, or frustration of contract may 
apply. 
 

Conclusion 
 
Parties to OTC euro transactions, or other contracts that could have embedded terms that might prove 
impossible to comply with, should be aware of the potential rights and obligations in their contracts and 
under the applicable governing law. As explained in the example above, parties to OTC euro transactions 
should pay closer attention to the applicability of force majeure, impossibility, or frustration of purpose, 
and other fallback options available either under the contract or applicable governing law. Parties can 
then consider including provisions that are tailored to minimize uncertainty, such as, in the case of OTC 
euro transactions, provisions that specify an alternate currency or basket of currencies in the event the 
euro becomes altered or is no longer available. 
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