
  

NEW YORK    WASHINGTON    PARIS    LONDON    MILAN    ROME    FRANKFURT    BRUSSELS 
in alliance with Dickson Minto W.S., London and Edinburgh 

CLIENT 
MEMORANDUM 

IRS PROVIDES RELIEF FOR “CHECK-THE-BOX” 
ELECTIONS THAT ARE UP TO THREE YEARS LATE 

On September 3, 2009, the Internal Revenue Service released Revenue Procedure 2009-41 which 
provides a procedure for IRS approval of requests for the late filing of entity classification 
(“check-the-box”) elections if such requests are made within three years and 75 days of the 
requested effective date of the election and certain eligibility criteria are met.  

Treasury Regulations allow certain “eligible” entities to elect to be classified for federal income 
tax purposes as corporations, as partnerships, or, if there is a sole owner, as disregarded entities.  
To be effective as of a certain date, the election must be filed no later than 75 days after that date, 
and no earlier than 12 months prior to the date, among other requirements.  Failure to file an 
election generally subjects the entity to a default classification, which might not be the desired 
classification.  A copy of the election must be filed with the entity’s tax return, or if no such 
return is required, then by the entity’s direct or indirect owners with their returns. 

The IRS, however, has in the past approved many late-filed check-the-box elections by way of 
private ruling and has in earlier guidance allowed certain entities that were newly formed under 
local law to obtain approval of requests to file late initial classification elections without the need 
for private rulings but only if the requests were made by the due date for the first tax return 
(excluding extensions) of the entity’s desired classification for the year of formation.   

This Revenue Procedure extends the time for obtaining approval without the need for a private 
ruling to three years and 75 days after the requested effective date, if certain conditions are met.  
The Revenue Procedure also extends relief to entities that are not newly formed but had intended 
to change their entity classification by means of election.  

To be eligible under the Revenue Procedure for relief, an entity must meet certain requirements.  
First, the entity must have failed to obtain its desired entity classification solely because the 
entity did not timely file Form 8832.  Second, the entity, or in certain circumstances the entity’s 
owners, must have timely filed all tax returns and information returns that are due for the years in 
which the requested election is intended to be effective, and all such returns must be consistent 
with the requested election classification.  For this purpose only, a return filed within six months 
of its original due date without regard to extensions will be regarded as timely filed.  If an 
eligible entity itself is not required to file a federal tax return or an information return, each 
“affected person” that is required to file such a return must have timely filed all such returns 
consistently with the requested classification for the entire time period since the requested 
effective date of the election, with no returns filed inconsistently.  “Affected persons” are 
generally direct or indirect owners of the entity that under the check-the-box regulations would 
have had to file copies of the original election with their returns in lieu of the entity’s needing to 
file returns.  Third, the entity must have reasonable cause for its failure to timely file the entity 
classification election.  Finally, the request for relief must be made no later than three years and 
75 days after the requested effective date.   
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The Revenue Procedure is the sole means for entities that meet the eligibility requirements 
described above to obtain relief for a late check-the-box election.  To request relief for a late 
check-the-box election, an entity must file a completed Form 8832 with the IRS.  The form must 
include both a declaration that the entity is eligible for relief under the Revenue Procedure and a 
statement explaining why the election was not timely made.  If the IRS determines that the entity 
qualifies for relief under the Revenue Procedure, the entity will be treated as having made a 
timely check-the-box election as of the requested effective date.  An entity that does not satisfy 
the Revenue Procedure’s eligibility requirements for approval of a late check-the-box election 
may request relief by applying for a private letter ruling from the IRS. 

The Revenue Procedure is effective September 28, 2009, and applies to pending requests for 
relief made under earlier guidance and to requests made after that date.  If an entity has filed a 
request for a letter ruling with the IRS that is pending on September 28, 2009, the entity may rely 
on the Revenue Procedure, withdraw its ruling request, and be refunded its user fee.  The IRS, 
however, will process such ruling requests unless prior to the earlier of November 12, 2009, or 
the issuance of the letter ruling, the entity notifies the IRS that the entity will rely on the Revenue 
Procedure and withdraw its letter ruling request. 

* * * * * * * * * * * * * * * 

If you have any questions regarding this memorandum, please contact Joseph A. Riley (212-728-
8715, jriley@willkie.com), James R. Brown (212-728-8287, jbrown@willkie.com), Richard L. 
Reinhold (212-728-8292, rreinhold@willkie.com), or the attorney with whom you regularly 
work. 

Willkie Farr & Gallagher LLP is headquartered at 787 Seventh Avenue, New York, NY 10019-
6099.  Our telephone number is (212) 728-8000 and our facsimile number is (212) 728-8111.  
Our website is located at www.willkie.com. 
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IRS Circular 230 disclosure: 

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any U.S. tax advice 
contained in this communication (including any attachments) is not intended or written to be used, and cannot be used, for the 
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party 
any transaction or matter addressed herein.   
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