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ELECTRONIC FORM D MANDATORY ON MARCH 16, 2009 
Issuers of securities such as private funds that offer securities to investors in private placements 
often file Form D with the Securities and Exchange Commission (the “SEC”) and various states 
to rely on Regulation D, a safe harbor exemption from having to register those securities with the 
SEC and the states.  The SEC will require that the Form D for these offerings on and after March 
16, 2009 be filed in a new electronic format.1  

The SEC has also determined to require issuers of older continuing private placement offerings 
to update previous Form D filings using new electronic Form D.  The deadline to make these 
updating filings on new electronic Form D will depend on the date the last filing of Form D was 
made with the SEC. 

If the most recent Form D (initial or amended) was filed with the SEC on or prior to March 16, 
2008, an electronic Form D must be filed no later than March 16, 2009.  

If the most recent Form D (initial or amended) was filed with the SEC between March 16, 2008 
and March 16, 2009, an electronic Form D must be filed on or before the anniversary date of the 
most recent filing.  

If the issuer relying on Regulation D has finished selling to investors prior to March 16, 2009, no 
filing of an electronic Form D to update previously filed information would be required.   

The SEC has also specified circumstances requiring an amendment to prior filings and will 
otherwise require an updating amendment every 12 months for continuous offerings. 

Background 

Form D is used to provide the SEC with notice of reliance on a number of safe harbor 
exemptions from securities registration requirements pursuant to Regulation D and Section 4(6) 
of the Securities Act of 1933 (the “Securities Act”).  Rule 506 of Regulation D sets out 
requirements specific to the safe harbor for private placements of securities under Section 4(2) of 
the Securities Act for offerings “not involving any public offering” and is relied on by many 
issuers, including hedge funds.   

Since the passage of the National Securities Markets Improvement Act of 1996 (“NSMIA”), 
reliance on Rule 506 has also provided a preemption of securities registration requirements under 
state securities laws.  Many states, as allowed by NSMIA, require a copy of Form D to be filed 
as a notice with them in connection with sales of securities made in reliance on Rule 506 to 
investors located in the state, together with a fee and a Consent to Service of Process form. 

                                                 
1  Please see our firm’s Client Memorandum, “SEC Adopts Electronic Form D,” available at 

http://www.willkie.com/SEC_Adopts_Electronic_Form_D.pdf. 

http://www.willkie.com/files/tbl_s29Publications/FileUpload5686/2558/SEC_Adopts_Electronic_Form_D.pdf
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New Electronic Form D 

New electronic Form D includes most of the information currently required in paper Form D.    
Therefore, an issuer filing a new electronic Form D for an offering that will continue after the 
March 16, 2009 deadline can use the previously filed paper Form D as a starting point to update 
information for the new form.  However, the new electronic Form D requires additional 
information not currently required on paper Form D.  The additions include:   

• reporting the date of first sale;2 

• replacing the current requirement to provide a business description with a 
requirement to provide industry group information from a pre-established list; 

• indicating whether the offering will continue for more than a year; 

• requiring revenue range information for operating companies and net asset value 
range information for hedge funds (subject to an option to decline to disclose); 

• in addition to the issuer stating the exemption being claimed under the Securities 
Act for the offering, requiring the specific subsection of Section 3(c) of the 
Investment Company Act of 1940 to be provided if the issuer claims an exclusion 
from being an “investment company” under that Act; and 

• requiring a CRD (a broker/dealer Central Registration Depository) number to be 
listed for each person listed on Form D as receiving compensation from the sale 
of securities. 

A paper version of new electronic Form D is attached to this Memorandum. 

New Amendment Filing Requirements 

As of March 16, 2009 the SEC will require an amendment to Form D updating all the 
information on the form at least once a year for offerings lasting more than one year.  As 
described above, because of this requirement, all issuers making ongoing offerings that have not 
filed a Form D with the SEC in the previous year are required to file an amendment on new 
electronic Form D no later than March 16, 2009.  The SEC has also specified when an 
amendment to new electronic Form D would otherwise be required: 

                                                 
2  Form D does not currently ask for the date of first sale.  Some states ask for the date of first sale and 

provide for higher filing fees for filings made later than 15 days after the first sale in the state.  The filing of 
Form D later than 15 days after first sale does not take away the safe harbor under Regulation D, since the 
filing of the form is not a condition to availability of the exemption.  The SEC has also added instructions 
to new electronic Form D providing that the date of first sale is the date on which the first investor is 
irrevocably contractually committed to invest.  Such date, depending on the terms and conditions of the 
contract, could be the date on which the issuer receives the investor’s subscription agreement or check.  
Issuers may file new electronic Form D prior to receipt of cash or subscription agreements and check “First 
Sale Yet to Occur” to avoid questions about the proper date of first sale. 
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• to correct a material mistake of fact in the previous filings (as soon as practicable 
after discovery of the mistake); and 

• to reflect changes in certain information provided, including, among others, the 
addition of a new executive officer, promoter or director, a new broker-dealer 
being paid a commission for offering the issuer’s securities, or a change in the 
issuer’s address.  No amendment would be required to reflect a change that occurs 
after the offering terminates.  The SEC has also listed a number of specific 
changes which would not trigger an amendment, including changes in the issuer’s 
revenues or net asset value, the amount of securities sold in the offering, the 
address or relationship of an executive officer, promoter or director to the issuer 
or the total number of investors who have invested in the offering. 3   

The issuer must update all of the information on new electronic Form D whenever an 
amendment is filed, regardless of the reason for which the amendment was filed. 

The new amendment rules will apply to all Regulation D offerings continuing on and after 
March 16, 2009, not just to those filed on new electronic Form D.  Therefore, an issuer that last 
filed Form D with the SEC later than March 16, 2008, and would have until the anniversary date 
of that prior filing to file a new electronic Form D, should be mindful of any changes to 
information on new electronic Form D requiring an amendment under the new rules since such 
changes would require an earlier filing.   

Easier Access to Issuer Information 

Currently, two paper copies of Form D, one of which must be manually signed, are filed with the 
SEC.  Someone currently wishing to review a filed Form D must go to the SEC’s Public 
Reference Room, or request a copy by mail or from private service companies that copy filings 
in the Public Reference Room and then provide copies to customers for a fee.  The information 
in new electronic Form D filings will be accessible by the public on the SEC’s website. 

                                                 
3  Rule 503(a)(3)(ii) provides that: no amendment is required to reflect a change that occurs solely in the 

following information: (A) the address or relationship to the issuer of a related person identified in response 
to Item 3 on electronic Form D; (B) an issuer’s revenues or aggregate net asset value; (C) the minimum 
investment amount, if the change is an increase, or if the change, together with all other changes in that 
amount since the previously filed notice of sales on Form D, does not result in a decrease of more than 
10%; (D) any address or state(s) of solicitation shown in response to Item 12 on electronic Form D; (E) the 
total offering amount, if the change is a decrease, or if the change, together with all other changes in that 
amount since the previously filed notice of sales on Form D, does not result in an increase of more than 
10%; (F) the amount of securities sold in the offering or the amount remaining to be sold; (G) the number 
of non-accredited investors who have invested in the offering, as long as the change does not increase the 
number to more than 35; (H) the total number of investors who have invested in the offering; (I) the amount 
of sales commissions, finders’ fees or use of proceeds for payments to executive officers, directors or 
promoters, if the change is a decrease, or if the change, together with all other changes in that amount since 
the previously filed notice of sales on Form D, does not result in an increase of more than 10%.  
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Lack of State Coordination 

Currently, manually signed copies of Form D are filed with states, together with state filing fees 
and a Consent to Service of Process form, to perfect the federal preemption of state securities 
law for offerings under Rule 506 of Regulation D.  The SEC indicated that its new electronic 
system could also be a one-stop filing center for Regulation D notice filings with the states.  
Although a few states have recently adopted regulations to permit such electronic filing, there is 
currently no organized electronic system to coordinate filing of Form D with the states.  
Therefore, for the foreseeable future, issuers selling to investors in most states will be required to 
file with the state regulators printed-out paper copies of new electronic Form D, together with 
any required filing fee, to perfect the preemption of state securities laws provided by Regulation 
D Rule 506. 

Filing Mechanics 

In order to file New Form D electronically, issuers will need to apply online for access codes on 
the SEC’s EDGAR system, print out the acknowledgement form generated by the system, and 
then fax or email a signed and notarized copy of that acknowledgement form to the SEC within 
two days.  The SEC will then enable persons with the access codes to file on behalf of the issuer.  

Practical Concerns 

In addition to allowing extra time prior to filing deadlines to obtain the proper filing codes and 
become familiar with the filing procedures required to comply with the new mandatory 
electronic system, issuers should have procedures in place to ensure the reporting of any changes 
to the offering required to be reflected in an amendment, and should otherwise be prepared to 
update all the information on new electronic Form D at least once a year. 

* * * * * * * * * * * * * * * 

If you have any questions regarding this memorandum or require any assistance in obtaining pass 
codes or completing the new electronic Form D, please contact Martin R. Miller (212-728-8690, 
mmiller@willkie.com) or the attorney with whom you regularly work. 

Willkie Farr & Gallagher LLP is headquartered at 787 Seventh Avenue, New York, NY 10019-
6099.  Our telephone number is (212) 728-8000 and our facsimile number is (212) 728-8111.  
Our website is located at www.willkie.com. 
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