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Class action plaintiffs lawyers appear 

to believe that loss causation will be 

easy to allege and prove in § 10(b) cred-

it crisis cases, especially subprime/CDO 

cases, because stock prices dropped 

abruptly when companies announced 

write-downs. Not so fast. The combina-

tion of two major decisions—Dura Phar-

maceuticals, Inc. v. Broudo1 and Bell 

Atlantic v. Twombly2—should require 

a § 10(b) plaintiff in a subprime/CDO 

complaint, for example, to allocate such 

a stock price decline between the por-

tions caused by alleged fraud occurring 

in earlier statements and the portions 

caused by non-fraud factors such as sub-

sequent declines in the real estate and 

credit markets.3 Specifically, under Dura 

and Twombly, in a credit crisis case, the 

complaint should allocate plausibly par-

ticular portions of a stock price’s decline 

in response to a large write-down to (a) 

whatever smaller write-down allegedly 

should have been disclosed earlier; and 

(b) the subsequent and other reasons for 

the later, larger write-down.

Dura’s Loss Causation 
Requirement

Dura requires a plaintiff to plead and 

prove “loss causation” in a § 10(b) case. 

The usual Dura issue is whether there was 

a corrective disclosure of a prior misstate-

ment or omission in response to which 

there was a drop in the stock price.4 Dura 

noted, however, that there are a “tangle of 

factors affecting [stock] price” that might 

affect the plaintiff’s loss and that stock 

price declines from factors other than the 

alleged fraud do not satisfy loss causation.5 

Dura did not expressly address whether a 

plaintiff had to plead an allocation when 

both a misrepresentation and other factors 

may have caused portions of a stock price’s 

decline.6

May 2008  n  Volume 5  n  Issue 5



Securities Litigation Report

� © 2008, Thomson Reuters/West

MANAGING EDITOR:
GREGG WIRTH

CHAIRMAN:  
Joseph M. McLaughlin
Simpson Thacher & Bartlett LLP,
New York, NY

board OF EDITORS: 
Corporate Governance, Risk Management 
& Professional Responsibility:
Jonathan C. Dickey
Gibson, Dunn & Crutcher LLP,
Palo Alto, CA

Regulation, the SEC, and the  
Department of Justice:
Mark Radke
LeBoeuf, Lamb, Greene & MacRae, LLP 
Washington, DC

The Courts, Electronic Discovery,  
& Plaintiffs’ Issues:
Andrew B.Weissman
Wilmer Cutler Pickering Hale & Dorr LLP 
Washington, DC

Alan Schulman
Bernstein Litowitz Berger & Grossmann LLP
San Diego, CA

Lawrence Byrne
White & Case LLP, 
New York, NY

James Benedict
Milbank, Tweed, Hadley & McCloy
New York, NY

Wayne M. Carlin
Wachtell, Lipton, Rosen & Katz 
New York, NY

Paul H. Dawes
Latham & Watkins LLP, 
Menlo Park, CA 

Jordan Eth
Morrison & Foerster LLP 
San Francisco, CA 

Joy A. Kruse
Lieff Cabraser Heimann & Bernstein, LLP
San Francisco, CA

Heather Fox
SVP & Chief Underwriting Officer 
National Union Fire Insurance 
Company of Pittsburgh, PA 
New York, NY

Jonathan M. Hoff
Cadwalader, Wickersham & Taft LLP
New York, NY

Karin Kramer
Howrey LLP,  
San Francisco, CA

GRACE LAMONT
PricewaterhouseCoopers
New York, NY 

Alfred J. Lechner, Jr.
Lerner, David, Littenberg, 
Krumholz & Mentlik, LLP 
Westfield, NJ 

Paul Lomas
Freshfields Bruckhaus Deringer 
London

Linda Mullenix
Professor of Law University of  
Texas School of Law
Austin, TX

John F. Savarese
Wachtell, Lipton, Rosen & Katz 
New York, NY

Sherrie R. Savett
Berger & Montague , P.C.
Philadelphia, PA

Robert A.Wallner
Milberg Weiss LLP 
New York, NY

Michael R. Young
Willkie Farr & Gallagher LLP
New York, NY

Please address all editorial, subscription, and other correspondence to the publishers at  west.legalworksregistration@thomson.com
For authorization to photocopy, please contact the Copyright Clearance Center at 222 Rosewood Drive, Danvers, MA 01923, USA (978) 750-8400; fax (978) 646-8600 
or West’s Copyright Services at 610 Opperman Drive, Eagan, MN 55123, fax (651) 687-7551. Please outline the specific material involved, the number of copies you 
wish to distribute and the purpose or format of the use.  
West Legalworks offers a broad range of marketing vehicles. For advertising and sponsorship related inquiries or for additional information, please contact Mike Kramer, 
Director of Sales.  Tel: 212-337-8466.  Email: mike.kramer@thomson.com.
This publication was created to provide you with accurate and authoritative information concerning the subject matter covered. However, this publication was not necessarily 
prepared by persons licensed to practice law in a particular jurisdication. The publisher is not engaged in rendering legal or other professional advice, and this publication 
is not a substitute for the advice of an attorney. If you require legal or other expert advice, you should seek the services of a competent attorney or other professional.
Copyright is not claimed as to any part of the original work prepared by a United States Government officer or employee as part of the person’s official duties.

Securities Litigation Report
West Legalworks
395 Hudson Street, 6th Floor
New York, NY 10014

One Year Subscription n 10 Issues n $498.00 
(ISSN#: PENDING)

Editorial Board

© 2008 Thomson Reuters/West. This publication was 
created to provide you with accurate and authoritative 
information concerning the subject matter covered, 
however it may not necessarily have been prepared 
by persons licensed to practice law in a particular 
jurisdiction. The publisher is not engaged in rendering 
legal or other professional advice, and this publication 
is not a substitute for the advice of an attorney. If 
you require legal or other expert advice, you should 
seek the services of a competent attorney or other 
professional. 

For authorization to photocopy, please contact the 
Copyright Clearance Center at 222 Rosewood Drive, 
Danvers, MA 01923, USA (978) 750-8400; fax (978) 
646-8600 or West’s Copyright Services at 610 Opperman 
Drive, Eagan, MN 55123, fax (651)687-7551. Please 
outline the specific material involved, the number of 
copies you wish to distribute and the purpose or format 
of the use. 

For subscription information, please contact the publisher 
at: west.legalworkspublications@thomson.com

© 2008, Thomson Reuters/West

West LegalworksTM

offers you more
With over 400 events annually, West

Legalworks gives you more opportunities

to learn from our over 2,000 world-class

speakers and faculty. Choose from any

one of our events covering business of

law, practice of law, and other legal and

business topics.

See what we have in store for you.
Visit us at

westlegalworks.com/events.



May 2008   n   Volume 5   n   Issue 5

�© 2008, Thomson Reuters/West

Dura noted, however, that there 
are a “tangle of factors affecting 
[stock] price” that might affect 
the plaintiff’s loss and that stock 
price declines from factors other 
than the alleged fraud do not 
satisfy loss causation.

Requirements for Pleading and 
Proving Loss Causation Following 
Dura but Before Twombly

At later stages of a securities litigation, such 
as summary judgment and class certification, the 
plaintiff has been required to prove an alloca-
tion of a stock price’s decline between fraud and 
non-fraud factors.7 Following Dura, and before 
Twombly, however, the lower courts reached 
inconsistent results on whether a plaintiff must 
plead how a stock’s decline should be allocated 
between contemporaneous fraud and non-fraud 
factors. The Second Circuit dismissed a claim 
against an auditor where the plaintiff did not suf-
ficiently distinguish between declines from correc-
tions of misstatements made by the issuer itself 
and declines from corrections of a narrower group 
of misstatements made by the defendant auditor.8 
The court noted that where the plaintiff did not 
“allege[] facts that would allow a fact finder to 
ascribe some rough proportion of the whole loss 
to [the defendant’s] misstatements … [they] have 
not alleged loss causation.”9 Certain other courts, 
however, appeared to defer consideration of ap-
portionment of multiple causes until after the mo-
tion to dismiss stage.10

Twombly
In Twombly, the Court addressed the gen-

eral threshold for pleading a claim, stating that 
a complaint “requires a showing, rather than a 
blanket assertion, of entitlement to relief.”11 The 
Court added that the complaint must provide the 
“grounds on which the claims rest”12 and factual 

allegations that “plausibly suggest[]” the facts that 
the plaintiff must ultimately prove, i.e., factual al-
legations that “possess enough heft to show that 
the pleader is entitled to relief.”13 Thus, “when 
the allegations in a complaint, however true, 
could not raise a claim of entitlement to relief,” 
the complaint should be dismissed.14 The Court 
explained that this higher threshold was neces-
sary so that a complaint’s “deficiency” may “be 
exposed at the point of minimum expenditure of 
time and money by the parties and the court.”15

Lower Court Treatment of Dura and 
Twombly Together

Both Dura and Twombly emphasize that mod-
ern discovery burdens lead to waste, inefficiencies, 
and settlements driven not by the merits but by 
litigation costs. Thus, it is important to dismiss 
claims at the pleading stage that do not adequate-
ly plead the essential facts necessary to show the 
plaintiff is entitled to relief. In fact, Twombly cited 
the analysis in Dura, stating that “something be-
yond the mere possibility of loss causation must 
be alleged, lest a plaintiff with ‘a largely ground-
less claim’ be allowed to ‘take up the time of a 
number of other people, with the right to do so 
representing an in terrorem increment of the set-
tlement value.’”16 

Lower courts have held that Twombly’s stricter 
pleading standards apply to securities litigation.17 
In particular, numerous courts have cited Twom-
bly in opinions that dismiss complaints for inade-
quately pleading loss causation.18 So far, however, 
none has addressed whether the combination of 
Dura and Twombly requires the complaint to al-
locate a stock price’s decline between fraud and 
non-fraud causes.

Loss Causation Is Not Properly 
Alleged Where Market Forces 
Subsequent to a Defendant’s Prior 
Alleged Misstatement Caused a 
Stock Price Decline

The requirements of Dura and Twombly, com-
bined with earlier decisions granting motions to 
dismiss where stock price decreases are due to 
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marketplace phenomena subsequent to a defen-
dant’s alleged fraud, show that courts should re-
quire allocation, including at the pleading stage, 
in cases involving credit crisis write-downs. 

[N]umerous courts have cited 
Twombly in opinions that dismiss 
complaints for inadequately 
pleading loss causation. So far, 
however, none has addressed 
whether the combination of 
Dura and Twombly requires the 
complaint to allocate a stock 
price’s decline between fraud 
and non-fraud causes.

The credit crisis is not the first economic crisis, 
nor will it be the last. Prior to Dura, the semi-
nal decision of the Seventh Circuit in Bastian v. 
Petren Resources Corp.19 addressed the effects 
of the substantial drop in oil prices in the early 
1980s, noting that “[l]ike a stock-market crash, 
the collapse of oil prices reverberated through-
out the economy.”20 Bastian held that a plaintiff 
improperly pled loss causation where a drop in 
the stock price was attributable to market forces 
subsequent to the defendant’s misstatement. In-
deed, Bastian held that “[i]f plaintiffs would have 
lost their investment regardless of the fraud, any 
award of damages to them would be a wind-
fall.”21 Section 10(b) did not make defendants 
“insurers against national economic calamities”22 
that could be blamed for “industry-wide phenom-
ena.”23 Thus, even defendants that made misrep-
resentations were not liable for stock declines 
resulting from a subsequent “change in market 
conditions.”24 The only exception would occur if 
a defendant made representations “that oil prices 
[would not] drop unexpectedly.”25 To our knowl-
edge, no § 10(b) subprime/CDO class action de-
fendant, or other § 10(b) credit crisis class action 
defendant, has been accused of representing that 
prices for subprime, CDO, or other debt securi-

ties held in the defendant’s portfolio would not 
drop in the future.

More recently, on March 17, the Southern Dis-
trict of New York applied Twombly and Dura to 
grant a motion to dismiss a securities fraud claim 
and noted that “[w]hen the plaintiff’s loss … ‘co-
incides with a marketwide phenomenon causing 
comparable losses to other investors, the prospect 
that the plaintiff’s loss was caused by the fraud de-
creases.’”26 Thus, asset declines due to the impact 
of market forces subsequent to the defendant’s 
alleged misrepresentation did not provide a ba-
sis for loss causation. Specifically, the defendant’s 
March 9, 2006, Registration Statement for a Sec-
ondary Offering allegedly omitted a reduction in 
assets of an asset management company due to 
customer withdrawals from broker attrition.27 
On July 25, 2006, the defendant’s press release 
announcing results for the quarter ended June 30, 
2006, disclosed “$7 billion in client cash outflows 
… caused by a difficult market environment.”28 
The court granted dismissal, holding that the an-
nouncement disclosing “client outflows” in the 
second quarter did not satisfy loss causation be-
cause that announcement “did not indicate that 
the outflows were occurring at the time of the Sec-
ondary Offering or were attributable to anything 
other than the market.”29

Credit crisis cases also arise out of “market-
wide phenomen[a].” The loss causation principles 
articulated in addressing prior economic crises 
should apply fully to § 10(b) credit crisis cases, 
including subprime/CDO cases.

Application of Dura to a 
Hypothetical Credit Crisis Case

Imagine Bank X should have disclosed exactly 
$100 million of subprime/CDO write-downs in 
July 2007 but omitted to do so. Later, Bank X dis-
closes $2 billion of subprime/CDO write-downs 
in October 2007—after three additional months 
of deterioration in the subprime and credit mar-
kets—and its stock price drops from $50 to $40. 
That $10 per share loss should not be seen as the 
loss caused by the July omission. This is because 
the October 2007 disclosure of a $2 billion write-
down after three additional months of market 
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deterioration does not disclose that there should 
have been a much smaller $100 million write-
down, or any write-down, three months earlier.

Imagine, nonetheless, that a § 10(b) class ac-
tion plaintiff simply argues that the October 2007 
$10 stock decline in the price of Bank’s stock con-
stitutes the loss caused by the July omission and 
allocates none of the decline to non-fraud factors. 
That would be insufficient under Dura. As lower 
courts have held in summary judgment and class 
certification decisions, a plaintiff is not entitled to 
relief under Dura unless it proves an allocation be-
tween the portion of the stock price decline caused 
by the alleged fraud (here, the failure to make a 
$100 write-down in July 2007) and the portion 
caused by other factors (here, the additional $1.9 
billion write-down that is based on deteriorations 
in the subprime and CDO markets that occurred 
only after the July 2007 omission).30

The absence of loss causation is illustrated by 
comparing our subprime/CDO write-down hypo-
thetical to a case where an issuer restates a prior 
quarter’s revenue and the stock price immediately 
declines. In such a case, a plaintiff would allege 
that the disclosure in Quarter 2 reveals that the 
issuer’s Quarter 1 representation of the very same 
facts—the issuer’s earnings for Quarter 1—should 
have been lower by the amount of the misreport-
ed income. In contrast, a subprime/CDO write-
down in October 2007 by Bank X does not reveal 
that Bank X should have disclosed a write-down 
of the same magnitude in July 2007. This is be-
cause the markets and economic data for sub-
prime and CDOs worsened markedly from July 
to October 2007. Because of this “marketwide 
phenomenon,” no one could plausibly suggest 
that a bank that correctly made a $2 billion sub-
prime/CDO write-down in October 2007 should 
have made the same write-down in July 2007. In-
deed, a large subprime/CDO write-down in Octo-
ber 2007 could be consistent with no write-down, 
or a small write-down, in July 2007. Thus, a large 
stock price decline in response to a large sub-
prime/CDO write-down in October 2007 neither 
reveals that there was a prior misrepresentation 
in July 2007—much less the magnitude of such 
an alleged earlier misrepresentation—nor corrects 
any such earlier misrepresentation. Rather, in this 

hypothetical, the absence of a July 2007 write-
down and the large October 2007 write-down 
address different, changed underlying facts. In 
those circumstances, Dura and its progeny hold 
there is no loss causation without an allocation.31

As lower courts have held in 
summary judgment and class 
certification decisions, a plaintiff 
is not entitled to relief under Dura 
unless it proves an allocation 
between the portion of the 
stock price decline caused by the 
alleged fraud … and the portion 
caused by other factors….

Application of Twombly to a 
Hypothetical Credit Crisis Case

The question under Twombly is this: when the 
plaintiff’s failure to allocate a stock price’s decline 
between fraud and non-fraud credit crisis factors 
would doom the plaintiff’s case at the summary 
judgment or class certification stages, should the 
same failure nonetheless be permitted in the com-
plaint? Under Twombly, the answer should be 
no. Twombly does not permit massive, wasteful 
discovery, and perhaps an unmerited settlement, 
when a plaintiff has not plausibly alleged an es-
sential element of its own claim.

Under Twombly, when a stock price decline 
was caused at least in part by credit crisis factors 
other than the alleged misrepresentation, a com-
plaint that does not allege facts showing a plau-
sible basis for allocation of the decline between 
the fraud and non-fraud factors has not set forth 
allegations that are essential to raise a plausible 
claim of entitlement to relief. When the plaintiff 
has pled only the “the mere possibility of loss cau-
sation,”32 because an essential element necessary 
for relief is omitted, the result should be dismissal 
under Dura and Twombly.33
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167 L. Ed. 2d 929, 2007-1 Trade Cas. (CCH) &para; 
75709, 68 Fed. R. Serv. 3d 661 (U.S. 2007).
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LLC v. Stonepath Group, Inc., 343 F.3d 189, 197, 
Fed. Sec. L. Rep. (CCH) P 92497 (2d Cir. 2 003)); 
Ong ex rel. Ong v. Sears, Roebuck & Co., 459 F. 
Supp. 2d 729, 748-49 (N.D. Ill. 2006) (noting that 
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stating “[w]e have declined to read Twombly’s 
flexible ‘plausibility standard’ as relating only to 
antitrust cases”); In re Cyberonics Inc. Securities 
Litigation, 523 F. Supp. 2d 547, Fed. Sec. L. Rep. 
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Ed. Law Rep. 549, 102 Fair Empl. Prac. Cas. (BNA) 
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“establish any causal connection between those 
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and the misrepresentation”); In re AOL Time 
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