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Background — The Rules and Who Makes Them

Federal California
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Background — The Federal Trade Commission
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Background — The Federal Trade Commission
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Background — California

7 - ™

ifornia Attor

;

- The California State Legislature makes the rules and th_e Cal

\

General an. City Attorneys enforce them. wms B NG "

|

- 3laws:

\ + Unfair Competition La

|

- False Advertising
o=

~ CALIFORNIA REPUBLIC ©

e
V.

Privileged & Confidential 9



The Law on Deceptive Advertising

FTC Guidance Documents | Federal T X +

&« > C @ ftcgov/enforcement/guidance?date._filter%5Bmax%5D=8&date_filter%SBmin%5D=&field_mission_tid=All&ite.. v+ @ & B e

Contact | Stay Connected | Privacy Policy | FTC en espafiol

FEDERAL TRADE COMMISSION

Search

ABOUT THE FTC NEWS & EVENTS

Home » Enforcement » Guidance Documenis

Enforcement The Hanomble Jaba D Dingell
CASES AND PROCEEDINGS ‘Chainman

This page provides an inc Commine: on Energy and Commesce
DATA AND VISUALIZATIONS 5

13892, These guidance ¢ LS. Honsee of Bepresentatives
PREMERGER NOTIFICATION administrative interpretati Washingion, D.C. 20515
PROGRAM e

nature Thés.e documente Dear Mr. Chairsnan:
MERGER REVIEW agency policiss

. This lener responds o e Commnittee's inquiry regerding the Commission’s enforcemen policy
ANTIGOMPETITIVE PRACTICES Show: 20| 50| 100 gminst deceptive acts or prectices.| We also hope this lener will provide gaidance 1o the public.
RULES
Section £ of the FTC Act decleres wafinir or deceptive sots or practices enlawfil

STATUTES

GUIDANCE DOCUMENTS
WARNING LETTERS

CONSUMER SENTINEL
NETWORK

CRIMINAL LIAISON UNIT

FILTERS

Guidance Do

Deceptive Advertising 2
Hazards of Smoking

Guides Against Bait Ad
Deceptive Pricing

Statement in Regard to

FTC Policy Statement on Deception
DATE: Owiober 14, 1983
Appended to Cliffdale Asseciptes, Ine., 103 F.T.C. 100, 174 {1984)

specifically prohibits filse ads likely 1o induce the purchas: of food, dnsgs, devid
Section 14 defines o false ad for parposes of Section 12 s cne which is “misbead
respect.™ Mumerous Cosmmission and judicial dscisions heve defined and elabo
phrase “deceptive pois of practices” under both Seciions 3 and 12 N e
single definitive staicment of the Commission’s view of s suthority. The Com;
that such o sisensen would be usefal o the pablic, m well as the Commines in i
review of our jursdiction

We have therefore reviewed the devided coses o synthesize de most imponant p
general spplicabiliy. We have atempied io provide o concreie msdication of the
the Commission will exdoree its deception mandaie. [n so doing, we mend to ad
concerns that have been raised about the meaning of deeption, and thercky am
grester semse of cenaingy s io how the comcep will be applied.”

L SUMMARY

Certain elemenis undergind oll deception cases. Firsy, there must be a represent
practice that is likely 1o mislead the consumer.’ Practices dat have been found o
deveptive in specific cases inchade false oral or writen representations, misleadi
salkes of hazardous or sysiemaiically defeciive products or services without ndex
Fiailare o disclose information regarding pyramid sales, wse of bait and swiich &
1 pexfms promised services, and faibere 1o meet warnaniy obligaiions.*

Second, we examing the practice from the perspective of o consumer scting ress
ces, I the repr om oo practice affecis or is direcied primarily to
{00 Exanss e b frcan the perspective of that g

e &

group, the

Thivd, the representation, omission, of practice must be & “material” one. The basi question 15
witezther the 2t o practice is likely uw affeo the cozsmmers comdact of decision with regard 1o a
prosdact of service. I so, the practice is maienal, and consumer isjury is likely, because
consamers are likely 1o bave chosen diffesesaly bui for the deception. In many insiances,
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The Law on Deceptive Advertising

; (15 U.S.C. Section 45(a)(1), "unfair or deceptive acts or practices in or affecting commerce, are hereby declared unlawful®)
' (www.ftc.gov/bep/policystmt/ad-decept.htm) (Cal. Bus. & Prof. Code § 17500) (Cal. Bus. & Prof. Code § 17200) (Cal. Civ. Code § 1770(13))
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When Is Advertising Unfair?

e | |
“Not utweighed
consumers or competition

3. Not avoidable by consumers.

\ (15 U.S.C. Section 45(a)(1)) :
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When Is Advertising Deceptive?

- —— - : -—"
3. And the representation, omission, or practice is mat
the consumer’s decision.

~ (15U.S.C. Section 45(a)(1))

WILLKIE FARR & GALLAGHER v
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1. There is a representation, omission or practice that is

E.g., misleading price claims, false oral or written representations,
failure to meet warranty obligations

e, 2 consumer
Perspective of consumer acting reasonably under the circumstances

3. And the representation, omission, or practice Is
Likely to affect a consumer's choice of or conduct regarding a product

WILLKIE FARR & GALLAGHER w1



Rule #1: Former Price Comparisons
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Rule #1: Former Price Comparisons

* RULE
#1

IR XX X XX XX RXXX XX X

A Former Price Must Be Genuine *

Where a seller compares to a former price in advertising a
discount, the former price must be e (16 C.F.R. 233.0)
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Rule #1: Former Price Comparisons

= ‘RULE

21 A Former Price Must Be Genuine *

B X X X XX XX XXX XX X

LJ

California law also prohibits ads from making false statements about

the reasons for, the existence of, or the amounts of price reductions. (..
Civ. Code § 1770(a)(13))

WILLKIE FARR & GALLAGHER v

Privileged & Confidential




Rule #2: Competitor Price Comparisons
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Rule #2. Competitor Price Comparisons

. ILUZLE A Compared Price Must Be Factual *

B X X 2 BB X XA ARSI

W

Where a seller compares its price to other retail prices, the seller
must be reasonably certain that for an essentially
are being made at the compared-to price. ¢ccr.r.2::.2

WILLKIE FARR & GALLAGHER v
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Rule #2. Competitor Price Comparisons

~ 'RULE

4o A Compared Price Must Be Factual

B X XX BB XX ARE XA

W

|

California law requires that a comparison price must have been the
(or seller
can disclose date when former price did prevail). (cai. Business and professions code s

17501)

—-—
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Rule #3: List Price Comparisons
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#3  Be Accurate
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Rule #3: List Price Comparisons

u RULE An MSRP Price Comparison Must

#3 Be Accurate
BRI XK 28X XX KRR X

b

A seller may compare its price to the manufacturer’s list price only
if the price reflects the price of sale at principal retail outlets in
similar communities. s cr.r. 2333
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Rule #4: Bargain Offer Pricing
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Rule #4: Bargain Offer Pricing

u RULE Bargain Offers Cannot Secretly

#4 Alter Pricing of Purchased Item
B X X X 26X X X X X X X X X

W

In bargain sales (e.g., BOGO, 2-for-1), a seller cannot increase the
regular price, or decrease the quality, of the purchased item
without it. (16 C.F.R. 233.4)

WILLKIE FARR & GALLAGHER v
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Rule #4: Bargain Offer Pricing

u RULE Bargain Offers Cannot Secretly

#4 Alter Pricing of Purchased Item
R 10101010'"’1010:‘“0'03*10;14‘ s

In bargain sales (e e ) annot increase the
regular price, or d [ § | < firchased item
without
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Rule #5: Buzzword Advertising
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Rule #5: Buzzword Advertising

» RULE Buzzwords Must Be Completely , [

#5 Accurate
IR X 0K 26X XX XXX X i

W

Sellers should use terms--like “wholesale offer,” “factory pricing,” or
“limited offer”--only when true. (16 C.F.R. 233.5)
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Cautionary Tales
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Cautionary Tale: California Sues Department Stores

- California lawsuit against J.C.
Penney, Kohl’s, Sears, and o ORIGIAL * ByFax
Macy’s. I E e L

2| Thomas H. mthﬁmmltryﬂlm [SBM 163368)
MMJEwwm.A istant City Atarney (3 BN: 1778)

- The consumers said that the | BRI

department stores sought to |ty Boot T AE -
iIncrease their sales through a | P

15) 856- 1000 cu.JOf’}(

Telephore: (415)
11| Facsimile: (413) 9361008

“false reference pricing.” e
- The scheme: advertising a “sales | R
pric ngside an inflated

SUPERIOR COURT OF THE STATE OF CALIFORNIA
18 COUNTY OF LOS ANGELES

1o | THEPEGPLE OF THE STATE OF Case o, BCE 43040
e = . y CALIFORNIA, -
- Plsinsifl, RELIEF AND CIVIL PENALTIES FOR
. a2 : VIOLATIONS OF: -
V.
2| \ACY'S, INC. n Deluware Corporsion, nc | ade §5 11300, eeseme atair "
cire ion, e , et sy, (Unfalr
DOES 1-10, inchusive, Competition Law}; sl

Drefencanss. (2) California Business & Professions
E;; §§ 17500, e sey, {False Advertising
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The advertisement must show discount of either prevailing market rate in
last 3 months OR prevailing market price on a specified date.

The Court said: “The prohibition does, in fact, ban . . . a considerable
amount of truthful and nonmisleading advertising regarding former prices,

including a good deal of discount advertising by individual retailers regarding
their own former prices.”

WILLKIE FARR & GALLAGHER v



Cautionary Tale: California Sues Department Stores
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Cautionary Tale: Sales Off Everything

Case 1:19-c+-03088-SM) ECFNo.1 filed 04/28/19 PagelD.1 Page 1of 34
Il Che Corrington. WSBA No. 54241
che@hattislaw.com
2f HATTIS & LUKACS
400 108th Avenue, Suite 500
3| Bellevue, WA 98004
Telephone: 425.233 8650
4| Facsimile: 425.412.7171
5] Auomeys for Plaintiff and the Proposed Class
6
7
8 UNITED STATES DISTRICT COURT
o EASTERN DISTRICT OF WASHINGTON
MARIBELL AGUILAR, No.
10 || for Herself, as a Private 2
General, and/or On Behalf Of All
11| Others Similady Situated, O COMELAINT
12 Plaintift, INJUNCTIVE RELIEF UNDER
THE CONSUMER PROTECTION
1 3 ACT, RCW 19.86. AND FOR
c INJUNCTIVE RELIEF
14 CARTER'S, INC.. and DOES 110, L e e
inclusive, :
1s RCW 19.190
i Defiendsets: JURY TRIAL DEMANDED
17
- Plaintiff MARIBELL AGUILAR, demanding trial by jury as to all issues
I8 -
s0 trizble, alleges as follows, on p 1 X ledge, i igation of her counsel,
19
and/or on information and belief, against Defendants Carter’s, Inc., and Does |
20
through 10, inclusive:
21
-
2 g
- 5
24
CLASS ACTION COMPLAINT FOR s s Lkacs
DAMAGES AND INJUNCTIVE RELIEF. | oA -
EA G "

WILLKIE FARR & GALLAGHER v
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Cautionary Tale: Sales Off Everything

2
3
4
5
6
7
8
9

Case 1:19-cv-03088-SMJ ECF No.1 filed 04/29/19 PagelD.12 Page 12 of 34

fictional MSRP provided by Carter’s. The screenshots below were taken on April
22,2019, of the id
available direct from Carter’s (see the first screenshot), and also from Carter’s
resellers Kohl's (see the second screenshot) and Macy’s (see the third

I Carter’s-branded Floral J it/Coverall (“Jumpsuit”)

screenshot):

e ca

carter’s

FREE SHIPPING on all orders

CLASS ACTION COMPLAINT FOR ZATns R Ly
DAMAGES AND INJUNCTIVE RELIEF- 12

Belleves, WA 98004
4252138650 | PAX: 4254127171

-

R T T

Case 1:19-cv-03088-SM)  ECF No. 1 filed 04/29/19 PagelD.13 Page 13 of 34

KOHLES O

- — o —

Baby Girl Corter's Floral Bow Jumpsuit

(31’6 oY —

LIMITED-TIME SPECIALS: ONLY 1:52:12 LEFT! SHOP NOW

cumborsers wey
wopped

o~y e s
o i
-

EEE T

HATTIS & LUKACS
400 108 Avemic. Sass 300

CLASS ACTION COMPLAINT FOR
DAMAGES AND INJUNCTIVE RELIEF- 13

Dadlovee, WA 95004
4292130630 | PAX: 4254027001
W bazilon con

WILLKIE FARR & GALLAGHER v
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Cautionary Tale: Sales Off Everything

Case 1:19-cv-03088-SMJ  ECF No.1 fled 04/28/18 PagelD.1 Page 1of34

B.  Plaintiff Maribell Aguilar, A Yakima County Resident, Received
An Email From Carter’s With A Subject Line Reading: “50-
T70% OFF EVERYTHING™.

Che Corrington, WSBA No. 54241
hattislaw.com

HATTIS & LUKACS
400 108th Avenue, Suite 500
Bellevue, WA 98004

gl

— e o
2 30.  Carter’s policy and practice is to perpetually offer all of its products,
3| whether online or in-store, at a price at least 35% less (and usually between 40%
4| to 70% less) than its self-created MSRP. Meanwhile, based on investigation of
5

6

7

L=~ B = ¥ - S I o
[
=

Plaintiff’s counsel and on information and belief, Carter’s online and in-store

sales prices and purported discounts are, by the company’s own design, in

substantial parity with one another for those products that are offered through
both markets/channels.

LE =R+ ]

31.  In other words, Carter’s has a policy and practice of not following its

10 || own “suggested” retail price, because Carter’s, as both the manufacturer and the
11| retailer, intentionally inflates the MSRP for the purpose of deceiving consumers

12| into believing they are receiving a significant discount in order to induce

13 || consumers to purchase its products.

WILLKIE FARR & GALLAGHER v
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Cautionary Tale: The Price of Deceptive Advertising

*
| REDUCED

REDUCE

FOR QUICK SALE

FOR QUICK SALE
Now:$6.15M
REDUCED

FOR QUICK SALE

Now: $4.9M

Ross Stores

WILLKIE FARR & GALLAGHER v
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Cautionary Tale: FTC Investigates Allegations

M' t pr ¥ gw% of i
- products, but 61% of those prices were higher than

any price used in past 90 days.

AMAZzON'S NEW
CoNsuMER DECEPTION

- “The conclusions the Consumer Watchdog group
reached are flat out wrong,” Amazon said. “We
validate the reference prices provided b ’
manufe

UNDER LEGAL PRESSURE, ONLINE RETAILER ABANDONED
DECEPTIVE “LIST PRICES” IN FAVOR OF PREVIOUS PRICES.
BUT THOSE ARE AT LEAST AS MISLEADING.

Watehdog

WILLKIE FARR & GALLAGHER v
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Hypotheticals
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Hypotheticals

QUESTION

John Doe sells lawn chairs, which cost him $25 each. His regular retail price is
$35 but in light of Memorial Day, John increases the price to $45 per chair. On
Monday, he cuts the prices back to $35 and advertises: “Bargain: Lawn Chairs,
Were $45, Now Only $35!” Is this an acceptable advertisement?

B — —— . = i ol cm— e : m— PO |

ANSWER

No. This Ls a false clalm because the aolvertised sale ls not genuine. John
did not offer his chatrs for £45 for a substantiol amount of tine;
selling the chaivs at his vegular price of $£35 s not a “bargain.”

S — — — ——i . R P -
—

N e e e B ol

WILLKIE FARR & GALLAGHER v

Privileged & Confidential 39



Hypotheticals

S ——— - —— ———— e W

QUESTION

EZ-Mart sells microwaves with an MSRP of $100. EZ-Mart advertises that the

microwaves are available for “20% off—discounted price of $80.” Is this an
acceptable advertisement?

i — i —— - —— P —
e me—e

—— —__-__

ANSWER

It depends. We need to kinow whether EZ-Mart and a substantial amowunt of
competitors tn EZ-Mart’s trade aven regularly offer the microwaves at the list
price of $100. If EZ-Mart is a wational chain, then EZ-Mart should ensure
that the price does not exceed the highest price for sales in that trade avea. If the
microwaves regularly retail for $€0, then the advertisement misleads the
consumer tnto thinking he got a better deal thaw he did.

Y ——

P P 4
[ { S S— e eiiin
T T EE——

L= —_—— — ——— e - — -
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Hypotheticals

__|
| | [T _ _'___'____._.__-..H

- -

QUESTION

For the past 2 months, Phil Mickelson Inc. (PMI) has sold Titleist golf balls for
$65/dozen. PMI’s competitors always sell at $55/dozen. Starting in November,
PMI offers the balls for sale $48/dozen with a good-faith advertisement saying
~ “Compare at $65.” Is this an acceptable advertisement?

—— ol L e ——
T— T —

T T o

- h

B e aune s A —— T T—————m— =
ANSWER
No. Under California law, PMI could elther use “‘compare at” price of $55,

or he could tndicate that his ‘compare at” pr’we was {or September anol
October 2020.

- 4
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Hypotheticals

QUESTION

Jane Doe runs a corner book shop. Due to COVID-19, she now offers “FREE
SHIPPING” on book purchases, so long as the purchaser buys four or more

~ books and spends over $60. Is this an acceptable business practice?

I — |

R

ANSWER

Yes, it is. However, Jane should be sure to clearly disclose the terms of
recelving free shipping up front and along with the advertised deal. If she
adjusts the pricing of the books in any way to make up for the Lost
shipping expenses, she should disclose that to the consumer.

L= —_—— — ——— e - — - —_— - —_—

-— e =
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Hypotheticals

QUESTION

Every Sunday evening, The Tire Store announces a “limited time offer” on 2-
for-1 tires. The Tire Store removes the sale from the website every Monday
~evening. Is this an acceptable advertisement?

—— e - - P —
E— T ———

e o e o S S  — - P '—_.,.__.._.__...—.._-—-~--_—~~—-...|

ANSWER

No, it lsnw't. tn reality, the offer tsn't “limited” but tnstend is a vegular
component to The Tive Stove’s sales pta n.

L% I — e — - P — e — . B =
[ s { S S— e - SR n Ji
T T EE——
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