
UNITED STATES

Recent developments demonstrate the DOJ’s renewed 
focus on prosecuting individuals when the DOJ suspects 
corporate wrongdoing. On March, 1, 2016, the DOJ 
announced an indictment against former CEO of 
Chesapeake Energy Corporation, Mr. Aubrey K. McClendon. 
The indictment, styled as part of an ongoing probe into 
the oil and gas industry, accused Mr. McClendon, who 
denied the charge, of conspiring with another company to 
predetermine the winner of leasehold bidding contests.1  
The indictment, which the DOJ moved to dismiss following 
Mr. McClendon’s death,2 confirmed the DOJ’s commitment 
to increase deterrence by holding individuals accountable 
for antitrust violations.

On February 18, 2016, Brent Snyder, Deputy Assistant 
Attorney General for Criminal Enforcement, announced 
that the Antitrust Division, which he claimed already 
had a track record of pursuing individual charges, would 
increase its efforts following the Yates Memo.3 The 
memorandum, issued by Deputy Attorney General Sally 
Yates on September 9, 2015, announced a renewed focus 
on “combat[ing] corporate misconduct” by pursuing charges 
against individuals.4 The memorandum outlined steps 
it would take to achieve its goals, directing the DOJ, in 
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particular, to withhold credit for cooperation unless the 
corporation provides “all relevant facts” on the individuals 
involved in the alleged misconduct, to focus on individuals 
in its investigations, and to avoid corporate resolutions 
featuring agreements to “dismiss charges against, or provide 
immunity for, individual officers or employees.”5

Importantly, however, that directive does not apply to 
the Antitrust Division’s Corporate Leniency Program.6 
That exception may encourage corporations that learn of 
possible wrongdoing to seek leniency from the DOJ. The 
Leniency Program, notably, protects current directors, 
officers, and employees from prosecution, but corporations 
that wish to participate in the Program may also negotiate 
to extend that umbrella to cover former executives.7 In 
that regard, however, Chesapeake Energy, which received 
conditional leniency,8 apparently did not apply for, or did 
not obtain, that protection for its former CEO.

Corporations may increasingly face a reality in which 
antitrust charges mean not only fines for the corporation, 
but criminal charges and possible prison terms for 
executives. This development should underscore the 
importance of enhanced compliance programs. If some 
wrongdoing is suspected, serious consideration should be 
given to using the leniency program to protect not only the 
corporation, but also its current and, to the extent possible, 
former directors and employees.
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